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The Federal Supreme Court is the most distinctive product of 
American political genius. Sir Henry Maine, a foreign observer, 
declares that it is a virtually unique creation. This court is a 
political body; appointments to its bench are political appoint-— 
ments; and the court cannot be other than the sum of its mem- 
bers. Jefferson favored appointments for four or six years, with 
removability by the President and Senate.’ 

Our constitutional law is even now changeable enough. What 
would it have been if the judges had not been for life? We 
should have lost that steadiness and continuity of decision which 
has been of infinite value to the country. Marshall, as a mem- 
ber of the Virginia Constitutional Convention in 1829, at the age 
of seventy-four, advocated the life-tenure with convincing power. 
His long incumbency as chief justice — from 1801 to 1835 — 
gave opportunity for the development of constitutional principles 
upon ider‘ical lines, and on the theory of liberal and elastic 
interpretation, which has, in the main, proved enduring. In the 
Virginia Convention, in 1789, he had led in support of the judi- 
ciary power of the proposed new government. 


1 This was the annual address de- LL.D., of Detroit. See our depart- 
livered before the Grafton and Cods ment of “ Notes.”’ 
Bar Association, of New Hampshire, at 2 Works III, 256. 
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When Jackson came to the presidency, and filled five places in 
the court, the judicial pendulum began to swing the other way. 
It was inevitable that anti-federal political views should stamp 
themselves upon coming constitutional decisions. The first fruit 
of the altered membership was the Charles River Bridge case, 
which caused the judges and jurists of the school of Marshall to 
stare and gasp, and even to express apprehension that the coun- 
try was lost. Yet whocan be found at the present day to say 
that the principle laid down by Taney in 1837 was not a wise and 
judicious modification of the doctrine of the College case 
declared in 1819? 

Afterwards, however, in the Binghamton Bridge case in 1865, 
under Federal ideas, strengthened by the Civil War, and inter- 
preted by the appointees of Lincoln, the doctrine of the College 
case was enforced in the strictest manner. Vainly did the dis- 
senting judges urge that although a corporate charter may be 
called a contract yet the rules of construction to be applied to it, 
under the Charles River Bridge case, are the reverse of those 
adopted as to other contracts, and that not one jot is to be taken 
by implication. In the thirty years succeeding the last case the 
College case has been, in general, followed or distinguished 
according to the political composition of the court. It is a 
pivotal case between Federal and State-rights doctrine, and it 
will always be viewed favorably, or the contrary, according to 
the political predilections of the observer. 

Very early the relations of the court toward the State legisla- 
tures excited public interest. The Georgia case‘ aroused State 
jealousy by the declarations of Jay as to the national character 
of the Union, and the masterly dissent of Iredell furnished 
thenceforward the armory from which State-rights parties drew 
their weapons until that doctrine received its death blow in the 
Civil War. That war put the country back on the platform of 
Hamilton and the Federalists of 1782, and to stay. At the 
time of the Georgia case the sentiment of nationality was very 
weak. The States were still regarded as the fountains of honor, 
and Jay, the chief justice of the United States, Federalist as he 


1 Chisholm, Ex’r, v. Georgia, 2 Dallas, 419 (1793). 
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was, resigned that office to accept the governorship of New 
York. 

In the Maryland case! the national idea was vindicated for all 
time by the unanswerable logic of the great chief justice. 

Later, and even after the Civil War, in the Texas case? the most 
accurate statement of the relations of the States and Govern- 
ment, under the constitution, was set forth by Chase, when he 
declared that the maintenance of both are equally within the 
care and purpose of the constitution. 

In 1809, when an act of Pennsylvania was set aside,*® armed 
collision was scarcely avoided. 

The most celebrated but one of Federal cases, the College case, 
arose ten years later, under the provision preventing the States 
from violating contracts. The turning-point of the decision 
was the meaning of the word contract. The case has been 
justly regarded as a bulwark of private property, particularly 
that of a corporation. The inviolability of private property had 
been already protected by the fundamental law of every one of 
the original thirteen States. They had adopted the thirty-ninth 
article of Magna Charta against arbitrary spoliation, and the 
rights in general set forth in that instrument. The constitution 
of our new government, in inserting the provision as to con- 
tracts, did substantially the same thing. This was emphasized 
by the first eleven amendments protecting the States from 
Federal power. Few can be found to deny that, as a general 
proposition, the numerous decisions setting aside acts of State 
legislatures avoiding or abrogating contracts, and doing this 
upon the precedent of the College case, have been a benefit to 
the country. The fourteenth amendment amounts to a solemn 
approval of those decisions, and still further confirms the 
doctrine of the sacredness of private property. 

The first considerable modification of the College case was, as 
has been said above, in the Charles River case. Almost forty 
years later, the so-called Granger cases, in 1876,‘ and later the 


1 McCulloch v. Maryland, 4 Wheaton, 3 U.S. v. Peters, 5 Cranch, 136. 
415 (1819). 4 94 U. S. 155 to 187, 

2 Texas v. White, 7 Wallace, 700 
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Michigan Passenger Rate case,! in 1892, and others in the same 
direction, have established a remarkable limitation of the College 
case by the introduction into our constitutional jurisprudence of 
the doctrine of the presumed dedication of private property, 
corporate or not, to public use, and the affirmative right of the 
State legislatures to fix the amount of compensation to be 
charged. While these cases hold that the State may regulate 
rates, they subject the exercise of that power to the prohibi- 
tions in the fourteenth amendment, and declare that the regu- 
lations shall be reasonable or else void; and that it is for the 
courts to declare, in judicial proceedings, whether given rates 
are reasonable. Undoubtedly the departure from the College 
case in the Granger cases is the most serious ever made. The 
lamentations of many judges and jurists in the Charles River 
Bridge case were more than equaled by the animadversions on 
these cases. 

It is not too much to say that the murmurs of popular dis- 
content with the College case had reached the bench at Washing- 
ton. The new chief justice was a man from the Mississippi 
Valley, thoroughly familiar with the transportation business, 
and the changes of time and circumstance. The court deliber- 
ately went outside of the contract between the State and the 
railroad corporation, and discovered authority for legislative 
interference with the charges of carriers in the fact that the 
public generally are affected by the duties of transportation. It 
is plain that in Marshall’s day no such conclusion could have 
been reached by the bench of the time, and that the Granger 
cases were the result of the general feeling in the community 
and the profession against pushing the doctrine of the College 
case to excess. The court declared? that‘it is too late to con- 
tend that a charter is not a contract, within the meaning of 
the constitution, but argued that the contract contained no 
exemption from legislative interference as to charges, which 
exemption might have been inserted; and that the railroad cor- 
poration expended money and mortgaged its income, charged 
with knowledge that the legislature might interfere. 


1C. &G. T. Ry. Co. v. Wellman, 143 U. S. 339. 294 U.S. 161. 
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This line of argument, it is manifest, would have saved the 
New Hampshire act of 1816 with regard to the collegé charter, 
which contained no exemption. It is not difficult to see why 
the decision of 1876 differed from the decision of 1819. In 
1819 the country was poor. Everybody was glad to encourage 
investments by foreign capitalists and by domestic capitalists. 
The main business of our people was to develop the resources 
of our great country. The unforeseen and astonishing inven- 
tions which greatly increased the business of transportation, 
were adjudicated upon by the court steadily, upon the principles 
of the College case, and it cannot be denied that this course of 
adjudication was largely the source of the success of the great 
enterprises which so much benefited the country. At the same 
time, and from the same influences, corporations had become 
enormously multiplied, and individual fortunes had thereby 
been increased in such a way as to impress the majority of our 
people with the idea that our political institutions were threat- 
ened, and to create the purpose of compelling a departure from 
those principles of our constitutional jurisprudence, drawn from 
the College case, which are supposed to, and which actually do, 
greatly encourage and protect the accumulation of property. 

Not only all statute laws, but all decisions of courts, are mod- 
ified by the general sentiment of the community and the pro- 
fession; and the feeling of apprehension with regard to the 
safety of our institutions, in the presence of corporate wealth, 
affected the court. Whether there is actual danger to our insti- 
tutions from the power and influence of corporations, especially 
those engaged in the business of transportation, is a matter of 
opinion. I do not think there is. As long as the five great 
American institutions, manhood suffrage, the church, the 
schdéol, the town-meeting, and the militia, remain, I do not 
believe that there is danger of the ‘* liberties of the people being 
submerged under a sordid despotism of wealth,’’ as feared by 
Mr. Justice Brown, in the Income Tax case.! 

The last and final question concerning the status and tenden- 
cies of the College case, was suggested by the court in 1893, 


1 Pollock v. F. L. & T. Co., 158 U. S. 695 (1895). 
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and the settlement of that question stands postponed by the 
court. It is a question of extreme importance, which should 
be met with courage and patriotism. The question is, whether 
there is not implied in the grant to a carrying corporation, of 
the right to construct and operate, a grant of a right to collect 
such tolls as will enable the company to successfully operate, 
and return some profit to the investors. I refer to the case of 
Reagan v. The Farmers’ Loan & Trust Co.!_ Rates established 
by the railway commission of Texas were enjoined as unreason- 
able and unjust, but the power to establish rates was not denied. 
The holders of the shares and bonds of the company sought 
protection against legislative invasion and destruction of the 
values of their property. The State statute declared that in 
certain cases the rates fixed by the commission should be con- 
clusively deemed reasonable and lawful. 

The principle of the Granger cases has recently been reaf- 
firmed by the court in Budd v. New York,? and also in Brass v. 
North Dakota,’ and was followed in the case of Chicago R. R. 
v. Minnesota. The Supreme Court of Minnesota had held that 
the rates fixed by the railroad commission were final and con- 
clusive as to what charges were reasonable, and that no issue 
could be made on that point, and that in a proceeding by man- 
damus against the company to compel obedience to the order of 
the commission, the reasonableness of the rates could not be 
controverted; but the Federal Supreme Court disaffirmed this 
proposition with three dissenting judges. It is noticeable, in 
this connection, that in most recent constitutional cases the 
decision has been by a majority of one only. In Georgia R. R. 
v. Smith® (further considered below), it was said that the 
power of the legislature was subject to the limitation that the 
carrier is not required to labor without reward or upon pay fixed 
so small as to amount to the taking of the property for public 
use. And in the Minnesota case the court said that the legis- 
lative power of regulation was not without limit, and is not a 
power to destroy. In the Michigan Passenger Rate case® the 


1 154 U. S. 362-393 middle (1893). 4184 U.S. (1890). 
2 143 U. 8. 517 (1892). 5 128 U. S. 174 (1888). 
2 153 U. S. 891 (1893), 6 143 U. S. 339 (1891). 
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State court (elective) sustained the power of the legislature to 
fix rates without any judicial interference. The Federal court, 
in affirming the decision, placed its opinion upon the point that 
the position of the railroad company. could not be maintained 
upon the agreed staterhent of facts and testimony. In other 
words, it was held not to be shown that the rates which were in 
question, did not actually afford the carrier any compensation at 
all, and that the rates would not afford a reasonable compensa- 
tion if the business should be properly managed. This latter 
observation lets the bars down for going anywhere. This 
question of rates, as the court says in the Reagan case above, is 
not as yet determined. It is the only question growing out of 
the College case still unsolved. How it will be determined, we 
can best inquire, perhaps, by a somewhat detailed history of the 
constitutional provision, and of the College case itself. 

When the convention was sitting in Philadelphia Congress was 
sitting in New York, and there was a reciprocity of influence 
between the two bodies. Nathan Dane procured Congress to 
pass his great Free Soil ordinance, declaring that in the just 
preservation of rights and property, no law ought ever to be 
made or have force in the Northwest Territory that should, in 
any manner whatever, interfere with, or affect, private contracts 
or engagements previously formed. A month later Rufus King, 
in the constitutional convention, caused a like limitation on the 
legislative power of the States to be incorporated into the pro- 
posed constitution; and upon that limitation the College case 
was founded. Nothing in the discussions, or in contemporary 
history, indicates any prevision of the extent to which the court 
might carry the limitation. Indeed, historically considered, this 
clause, although aimed at legislative action, was intended to 
prevent the passage of bankruptcy laws by States, which would 
favor their own citizens at the expense of citizens of other States. 
Judge Bradley says'that the contract clause, being imposed 
upon the States only and not upon Congress, undoubtedly had 
its origin in the above consideration. 

The Federal constitution was adopted by a narrow majority. 


1 Sinking Fund cases, 99 U. S. 745 (1878). 
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Only the great name of Washington carried it through. There 
is nothing which indicates that the protection of corporate rights 
was had in view in the contract clause. Judge Swayne said! that 
the point decided in the College case had not occurred to any one 
when the constitution was adopted by the people. There is no 
trace, said he, in the Federalist, or in any contemporaneous publi- 
cation, of this point. Judge Marshall, said he, admitted the nov- 
elty of the point. Marshall said? it is more than possible that 
preservation of rights of this description was not particularly in 
the view of the framers of the constitution, when the clause 
under consideration was introduced into the instrument. Both 
the States and the United States existed before the constitution. 
The scheme of having the new government operate directly 
upon the people through the Federal courts, was the distinct- 
ively new feature. This feature stamped the new government 
as a success. At the same time it was calculated to excite 
jealousies and resentments in the States. Nothing but the 
caution, moderation, fairness, patriotism, and high character of 
the Federal bench has prevented serious outbursts. 

In the case of Davidson v. New Orleans * Judge Miller says that 
no proposition at once perspicuous, comprehensive, and satisfac- 
tory can be given as to the relation of the Federal power of 
setting aside laws impairing the obligations of contracts, and the 
State governments, and that this can only be ascertained by the 
gradual process of judicial inclusion and exclusion as cases arise. 
This is true. Of course it is not possible to review that gradual 
process within the limits of this address. We can only consider 
a few cases, and we will first look at two cases prior to the New 
Hampshire case —the New Jersey Tax case and the Georgia 
Land case. These cases had already brought express contracts 
of States within the constitutional inhibition. An act passed by 
the colony of New Jersey, in 1758, in consideration of release of 
title by Indians, declared the lands purchased for them should 
not be taxed. This, it was held, constituted a contract which 
could not be impaired by a subsequent repealing act.‘ From 


1 Edwards v. Kearzey, 96 U. S. 595 8 96 U. S. 104 (1877). 
(1877). 4 New Jersey v. Wilson, 7 Cranch, 
2 College case, 4 Wheaton, 644. 164 (1812). 
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this case, and not from the College case, is the fully established 
but astonishing doctrine derived that a legislature may partially 
abdicate its power of taxing, the main power of government, 
and make an irrevocable contract with a corporation for exemp- 
tion from taxation. Judge Miller declared, in 1877, that he 
never could believe that one legislature has power to bargain 
away the right of a succeeding legislature to levy taxes in as full 
a manner as the constitution of the State will permit.' The 
result of the New Jersey Tax case was never availed of, and 
the State collected taxes for more than sixty years upon the 
very lands in question ; so that in 1886 it was held? that a sur- 
render of the right of exemption would be presumed. The New 
Jersey Tax case was submitted without argument, and was in 
effect a moot case. Such is the dubious origin of a doctrine 
which must probably some time be abandoned. Judge Bradley 
said in 117 U. S., above, that the decision might be questioned 
were the point a new one; and Judge Miller said* that it must 
ultimately be retreated from. The existing doctrine is‘ that 
there must be a full and explicit legislative expression to impair 
the taxing power of the State. 

Shortly before the Tax case, and ten years before the College 
case, the Georgia Land case came up from the Circuit Court of 
Massachusetts.5 It arose out of the so-called Yazoo land fraud, 
and was an action by Fletcher for breach of a covenant in a 
deed made by Peck that the legislature of Georgia had authority 
to sell to Peck’s grantor. A later legislature had annulled a 
previous act (authorizing the government to sell) upon the 
ground that it had been obtained by bribery (which seems 
to be a natural disease of free institutions. See N. H. in 
Governor Sawyer’s time). Judge Johnson in his concur- 

ring opinion said, that the case on its face bore strong 
“evidence of collusion; but he abandoned his scruples, on 
account of the respectability of counsel, —J. Q. Adams, 
Story, and Luther Martin. That extraordinary man, Judge 


1 New Jersey v. Yard, 95 U. S. 4 Vicksburg R. R. v. Dennis, 116 
114. U. S. 665-8 (1885); W. & W.R. R. v. 

2 Given v. Wright, 117 U. S. 648. Alsbrook, 146 U. S. 279 (1892). 

8 University v. Rouse, 8 Wall. 444. > 6 Cranch, 87 (1809). 
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J. S. Black, used to say that he was told by Judge Catron that 
the case was made up at Boston by two men who lived in 
Tennessee, both having the same interest in the fraudulent grant, 
and both of whom told him that the case was a sham, and the 
judgment collusive. Four of the five judges held that the grant 
was an executed contract by the grantor not to reassert the title 
granted. The fifth judge declared that his opinion was not 
founded on the contract clause of the constitution, but on the 
principle that a grant by the State is, in its very nature, irrevo- 
cable, a principle subsequently stated by Story in Terret v. 
Taylor.’ Plainly, if the decision was based on that ground, there 
was no Federal question, and the case should have been dis- 
missed for want of jurisdiction. 

And, indeed, if the decision was placed upon the ground that 
the lands had passed to an innocent purchaser, he would be 
protected by the doctrine of the common law in that regard. 
Even Marshall said that the annulling act was restrained either 
by general principles common to our free institutions, or by the 
contract clause. It is probable that if the Georgia Land case 
were to come under decision to-day the court would not hold 
that an executed grant is a contract. Nevertheless the court 
declared in 1866 that the principles of the New Jersey Tax case 
and the Georgia Land case ‘‘ are now axiomatic in our jurispru- 
dence and are no longer open to controversy.’’? The Tax case 
and the Land case are perhaps not wholly creditable decisions ; 
and Mr. Shirley would have us believe that the College case was 
gained by pressure on individual judges out of court. But I am 
unwilling to shatter the image of purity associated with the 
names of Marshall and Story. When the people lose confidence 
in their judiciary, the Republic will approach its decline and 
fall. 

Six years after the Georgia case and in 1815, Governor 
Plumer of New Hampshire addressed a message to the legisla- 
ture setting forth that the charter of Dartmouth College, granted 
by the British King in 1769, made seven of the twelve trustees 
a quorum, and authorized the board to perpetuate itself by filling 


1 9 Cranch, 435 (1813.) 2 Von Hoffman v. Quincy, 4 Wall. 550. 
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vacancies, which principle he declared to be hostile to the spirit 
and genius of a free people, and ought to be changed by the 
legislature. The Governor took pride in his message, and sent 
a copy to Jefferson, who had left the presidency several years 
before, and who replied to the Governor, July 21, 1816, cordially 
approving the recommendation of the message and declaring 
that one generation could not make laws which a later genera- 
tion could not alter: and that the dead could not bind the living. 
The legislature promptly enacted the recommendation of the 
Governor, and amongst other alterations, changed the name of 
the college and increased the number of the twelve trustees to 
twenty-one. The legislature claimed that the charter was a 
public instrument of civil government and therefore subject to 
be modified by the legislature; and so the New Hampshire court 
declared. 

The epoch-making decision of Martin v. Hunter’s lessee,! 
sustaining the revisory power of the Federal court over the State 
court, had already been pronounced, and the next conspicuous 
exercise of that power was the College case. The Federal 
court held that the charter was a mere private grant to 
the corporators, in consideration of the future performance of 
duties‘ by them; and that this grant was a contract, the obliga- 
tion of which was impaired by the changes made without 
the consent of the corporators. The New Hampshire court? 
held merely that the College was a public corporation for 
the reason that the corporators had no private interest in the 
public educational charity. The decision was delivered at 
Plymouth, Grafton County (the writer’s birthplace). That 
court was then composed of three able judges, Samuel 
Merchant Richardson, Samuel Bell, and Levi Woodbury, after- 
wards of the Federal Supreme Court, who did not sit, being 
one of the new trustees created under the statute in dispute. 
( Bell and Woodbury were graduates of. Dartmouth.) They viewed 
the New Jersey Tax case and the Georgia Land case as founded 
on express contracts as to private property; and considered 
that the contract clause of the constitution was not intended to 


1 1 Wheaton, 304 (1816). 21N. 111, 
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limit the power of the State in respect to one of its own civil 
institutions, such as they held the college charter to be. The 
application by the Federal court of the constitutional restriction 
to charters of incorporation by construing them to be contracts 
within the meaning of the constitution, was, said Judge Bradley, 
in 1878, a surprise to many statesmen and jurists of the country 
and operated to deprive the States of nearly all control over 
corporations of their own creation, and induced a liberal con- 
struction of reservations of power to alter, amend, or repeal. 
The New Hampshire court did not by any means deny that a 
legislative act, which takes away any powers vested in a cor- 
poration, conceded to be private, or which assumes to control 
the exercise of such powers, or which transfers them to others 
unlawfully, impairs the obligation of the charter; that is to 
say, where the corporators do not assent, and where power to 
alter, amend or repeal has not been reserved; nor has any State 
tribunal taken that ground, so far as I am aware. 

Those opposed to the College case have always claimed that 
the denial by the Federal court of the public character of the 
corporation was in contravention of a doctrine essential to the 
harmonious working of two sets of courts over the same popula- 
tion and territory; a doctrine embodied in section 34 of the 
judiciary act and now standing as section 731 of the U. S. 
Revised Statutes, by enacting that State laws are rules of decis- 
ion in the Federal courts. It was claimed that the construction 
of the State statute by the highest court of the State is a part 
of the State statute itself. The Federal court admits that 
ordinarily such construction is conclusive upon it; ? but it creates 
the single exception that, although the State court has construed 
the State statute as not containing a contract, the Federal 
Supreme Court is at liberty to give a different construction and 
to find a contract. This last decision was unanimous on this 
point, only last year; and. undoubtedly the doctrine will never 
be abandoned. 


1 Sinking Fund cases, 99 U. S. 748. 436 (1861); L.& N. R. R. v. Palmer, 109 

2 Wright v. Nagle, 101 U. S. 793 U.S. 244, 256 (1883); M. & O. R. R. v. 
(1879). Tenn., 153 U. S. 486, 492-5 (1894). 

8 Jefferson Bank v. Skelly, 1 Black, 
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In Farrington v. Tennessee,’ the court said that the point 
decided in the College case has been considered as settled in the 
jurisprudence of the entire country, and that although murmurs 
of doubt and dissatisfaction are occasionally heard, no re-argu- 
ment has ever been asked for. The College charter was treated 
the same as if it had been a legislative act of the State.? The 
Federal court has gone further yet, and holds that after a State 
statute has been settled by judicial construction in the State court, 
a change of such construction is the same in its effect upon con- 
tracts, as a legislative amendment.* The ground upon which the 
Federal court proceeds, is, that it cannot enforce the constitutional 
clause without determining for itself whether a contract exists. 

It thus appears that the status of the College case is abso- 
lutely unchanged at the present time, upon the fundamental 
point of the power of that court to discover a statutory con- 
tract, where both a State legislature and a State Supreme Court 
deny the existence of any contract at all. Upon this point 
Judges Miller, Chase, and Field said, in their dissent, in Wash- 
ington University v. Rouse,‘ that they must be permitted to say, 
that in deciding the validity of a contract, the court has been 
quick to discover a contract that it might be protected, and 
slow to perceive that what was claimed to be a contract was not 
so, by reason of the want of authority in those who profess to 
bind others; and that this had been particularly so in regard to 
contracts by legislatures and municipal bodies. This dissent was 
inacase where a legislature had exempted a college from taxation ; 
and, twelve years later, a tax had been imposed. The exemption 
was not declared in the charter to be perpetual, and the State 
relied upon the Charles River Bridge case. Curtis, for the 
exemption, relied upon the College case. The dissenting judges 
declared that the principle with respect to power to exempt from 
taxation must finally be abandoned, because rich corporations 
and individuals make contracts with the legislatures, using such 
appliances as is known they do use, to obtain exemption from 
the burden of supporting the government. 


195 U.S. 679, 685 (1877). 3 Louisiana v. Pillsbury, 105 U. S. 
2,N. O. Water Works v. Louisiana 295 (1881). 
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It was not at all foreseen that the court would carry the prin- 
ciple of searching for a contract into the domain of business 
corporations to the extent that this has been done in later years. 
Two conflicting opinions have been entertained by the profession 
and the community, with respect to this. One view is that the 
College case, as applied, beneficially supports exclusive rights, 
granted to some, and denied to others, for the general good. 
The other view is, that it strengthens odious monopolies, con- 
ferred upon the few at the expense of the many. 

The court has always taken the terms of the constitutional 
clause in their ordinary meaning, and holds the word contract in 
the constitution to mean an agreement by two or more indi- 
viduals, or between a State and a person or corporation, for a 
consideration, to do or not to do certain acts.!_ In one instance 
a contract in writing had been drawn up and signed by the pre- 
siding officers of the two houses of the legislature on the one 
part, and by the president and secretary of a railroad company 
on the other part, concerning a certain sort of taxation. And 
in the case of a private corporation, the future and continuous 
performance of the duties imposed by the charter is held to be 
a consideration. 

In a recent important case, the Chicago Lake Front case,? the 
majority of the court declined to apply the principles of the 
College case, because the subject-matter of the undisputed con- 
tract which was conceded to be contained in the charter, was 
beyond the power of the legislature. The railroad company 
relied upon the act of Illinois of 1869, granting submerged 
lands in the harbor of Chicago. This act had been repealed by 
a later act of 1873. Three dissenting judges applied the College 
case, and declared that the later act was an arbitrary act of 
revocation, not passed in the exercise of any reserved power, 
and was therefore void as impairing the obligation of the act of 
1869, which they affirmed to bea contract, and which was. The 
majority upheld the act of 1873, upon the ground of the inca- 
pacity of the State to make an irrepealable contract by convey- 


1 Louisiana v. Mayor, 109 U. S. U.S. 482, 444 (1877) ; Royal v. Virginia, 
285, 8 (1883); Murray v. Charleston, 96 116 U. S. 592 (1885). 


2 146 U. S. 387 (1892). 
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ing lands which it held in trust for the public, as submerged 
lands are held. This case is a good illustration both of the 
enormous interests which may depend upon the application of 
the College case, and of the astuteness with which it may be 
distinguished, when likely to work public harm. The court did 
not by any means deny the College case, but merely held that 
trust property could not be conveyed by the State. 

It is declared that although a State .may abdicate or bargain 
away its taxing power, to a certain extent, it cannot abdicate or 
bargain away its governing power over the public health and 
public morals. The constitutional restriction against modifica- 
tion or abrogation of a contract made by a State does not extend 
to legislation affecting those subjects, so as to limit the future 
exercise of legislation over those subjects. This power, it is de- 
clared, was originally possessed by the States, and has not been 
taken away by the constitution, or by any of the amendments. 
This principle is of the greatest importance and has been applied 
in many cases; for example, the charter of a lottery company 
may be amended without its consent. So may the charter of a 
beer manufacturing company be interfered with; or the charter 
of a bone factory; or a monopoly of the slaughtering of cattle. 

Some of the judges declare, that the police power is no more 
sacred than the taxing power; and no more the exercise of the 
governmental function than is the taxing power. For example, 
Mr. Justice Strong, in his dissent in the Hyde Park bone factory 
case,” held that the State may contract away the right to abate 
a nuisance. And he declared that a police regulation cannot be 
an amendment to the charter, in disguise, and curtail the cor- 
porate franchise. Judge Bradley said that monopolies are the 
bane of politics at the present day; that in the eager pursuit of 
gain they are sought in every direction; and that the constitu- 
tion forbids them from being carried by legislative enactment 
into the common callings of life, so as to cut off the right of a 
citizen to earn his bread by the trade he has learned. 


} Boyd v. Alabama, 94 U. 8. 645 97 U. S. 689 (1877) ; Butchers Union v. 
(1876); Beer Co. v. Mass., 97 U. 8.25 C.C.Co., 111 U. S. 746 (1883). 
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It seems quite clear that the tendency of the College case in 
its application to railroad charters is to carry the court to the 
extent of implying a contract in the charter not to reduce the 
tolls below a point at which expenses can be paid, and a reason- 
able interest realized. Mr. Justice Field declared, in his dissent 
in Stone v. Wisconsin, that the rights and privileges implied in 
a charter contract are as much a part of it as what is expressed ; 
and that the doctrine is no longer open to discussion. This is 
contrary to the Charles River Bridge case. The court advances 
cautiously, but the proposition that the public can use private 
property invested in railroads, at a compensation not only not 
agreed to by the owners but so low that no profit whatever can 
be realized, is repugnant to common sense, and to constitutional 
right as the College case is interpreted. Those who claim the 
contrary ought to advocate the taking by the State of all rail- 
road property under the right of eminent domain. The State 
would then pay for the right to collect rates, which is clearly 
property, as unanimously declared in the recent case of Monon- 
gahela Nav. Co. v. U. S.2 The State would then assume the 
whole business of transportation, as well as that vital part of 
regulating rates of fare and freight. 

The principle of the College case in our constitutional juris- 
prudence declaring the charter of a private corporation to be a 
contract protected by the Federal constitution, is one thing as 
applied to the privileges of an ancient college, for the preserva- 
tion of learning and religion, and quite another thing as applied 
to the preservation of some monopoly traded for with the legis- 
lature. At this day probably no one doubts the wisdom of 
limiting the doctrine as was done in the Charles River Bridge 
case. Eighteen years had passed since the College case. Monop- 
olists had plied their busy trade around the legislatures. The 
profession and the community had already begun to feel that the 
States were likely to be crippled beyond reason by the logical 
results of the College case. The Massachusetts court accord- 
ingly sustained the legislature in incorporating a second toll 
bridge near an existing one, and the Federal court was of the 
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same opinion, and refused to discover any contract in the charter 
of the first bridge company, which did not contain in express 
terms the grant of an exclusive privilege. The principle declared 
by the court, as then constituted, that in such a charter nothing 
passes by implication, is not now subject to censure. But sup- 
pose that the legislature of Massachusetts had enacted a law 
creating a bridge commission, and that such commission had 
fixed the tolls on the first bridge at such a rate as would not pay 
the expenses of keeping the bridge in repair, to say nothing of 
allowing a fair interest on the investment. Would not even 
Taney and his associates have said that the contract agreeing 
that tolls might be collected, should be construed as a provision 
that tolls might be collected sufficient in amount to pay expenses 
and a reasonable profit, and that a later legislature could not take 
away that right? 

Taney’s ruling is the existing law as is shown in a recent opin- 
ion by Mr. J. Gray. Jn Central Transp. Co. v. Pullman’s Car 
Co.,! he said: ‘* By a familiar rule, every public grant of prop- 
erty, or of privileges or of franchises, if ambiguous, is to be 
construed against the grantee and in favor of the public; because 
un intention on the part of the government, to grant to private 
persons, or to a particular corporation, property or rights in 
which the whole public is interested, cannot be presumed, unless 
unequivocally expressed or necessarily to be implied in the terms 
of the grant; and because the grant is supposed to be made at 
the solicitation of the grantee, and to be drawn up by him or his 
agents, and therefore the words used are to be treated as those 
of the grantee; and this rule of construction is a wholesome 
safeguard of the interest of the public against any attempt of 
the grantee, by the insertion of ambiguous language, to take 
what could not be obtained in clear and express terms.? This 
rule applies with peculiar force to articles of association, which 
are framed under general laws and which are a substitute fora 
legislative charter, and assume and define the powers of the cor- 
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poration by the mere act of associates without any supervision 
of the legislature or of any public authority.’’! 

When we look at the number and variety of the cases in which 
the principle of the College case has been applied, it seems cer- 
tain that that doctrine in cases of its proper application is as en- 
during as the constitution itself. Let us hastily run over some 
of thecases, in the order of time. They are mainly in the 
Southern and Western States, and in what are sometimes called 
the debtor portions of the country. 

The insolvent act of Pennsylvania, of 1812, was held void, so 
far as it attempted to discharge the contract.?- The act of Ver- 
mont, of 1794, granting lands of the society for the propagation 
of the gospel to the towns in which they were situated, was held 
void as impairing the contract in the grant of the lands to the 
society. The act of Illinois of 1841, laying restrictions upon 
mortgage sales, was held void as impairing the obligation of the 
mortgage contract. The act of Illinois of 1841, in regard to 
sales under execution, impairing the obligation of previous judg- 
ments, was held void. The act of Maryland of 1841, taxing 
stockholders in banks, was held to impair the obligation of the 
charter, as applied to banks organized under the act of 1821.° 

The insolvent law of Maryland, affecting debts to citizens of 
other States, was held void as impairing the contract.’?. The act 
of Mississippi of 1840, declaring it unlawful for banks to trans- 
fer evidences of debt, impaired the contract in the charter of the 
Planters Bank.’ The act of Arkansas of 1845, that taxes 
should be paid in par funds, was held to impair the obligation of 
the contract in the bank charter, that its notes should be received 
for debts due the State, so far as the act applied to the notes of 
the bank issued before the date of the act.? Several statutes of 


1 Oregon Railway v. Oregonian Rail- 6 Gordon v. The Appeal Court, 3 
way, 130 U. S. 26, 27. Howard, 133 (1845). 

2 F. & M. Bank v. Smith, 6 Wheaton, ™ Cook v. Moffat, 5 Howard, 295 
131 (1821). (1847). 
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* Bronson v. Kinzie, 1 Howard, 311 ® Woodruff v. Trapnall, 10 Howard, 
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Arkansas withdrawing the assets of the State bank from cred- 
itors, when it was insolvent, were held to impair its contracts 
with its creditors.!. The act of Ohio of 1851, taxing the State 
bank, impaired the obligation of the contract in the charter.” 
The act of Alabama of 1842, as to redemption from mortgage 
sales by judgment creditors of the mortgagor, was held to 
impair the obligation of the contract, so far as the act affected 
mortgages made before the act.* The act of Maine, repealing 
the act of 1836, making stockholders of a corporation individ- 
ually liable for the debts of the company, impaired the obliga- 
tion of the contract, so far as regards debts existing before its 
passage. The act of New York of 1855, authorizing the Bing- 
hampton company to build a bridge within the limits covered 
by the charter of the Chenango company, impaired the obliga- 
tion of the contract contained in the latter’s charter.° The act 
of Arkansas of 1857, taxing swamp lands, impaired the contract 
with holders of State scrip, redeemable in those lands, that they 
should be exempt from taxation. The act of Illinois of 1863, 
affecting the provisions of law concerning taxation in the city 
of Quincy, which were in force when the issue of its bonds was 
authorized, impaired the obligation of the contract with the 
bondholders.’ 

The act of Tennessee of 1865, that notes of the Tennessee 
bank should not be received for taxes, impaired the contract in 
the charter, so far as the law applied to notes issued prior.® 
The act of Missouri of 1869, as to taxes, impaired the obligation 
of the contract in the charter of the Home of the Friendless.® 
The general tax law of North Carolina impaired the contract in 
a railroad charter which exempted the property and franchises 
from taxation.” The provision in the constitution of Georgia of 


1 Curran v. Arkansas, 15 How. 304 ® McGee v. Mathes, 4 Wall. 143 
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2 State Bank v. Knoop, 16 Howard, 7 Von Hoffman v. Quincy, 4 Wall. 
369 (1853). 535 (1866). 
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5 Case of The Binghampton Bridge, Wilmington R. R. »v. Reid, 13 
3 Wall. 51 (1865). Wall. 264 (1871). 


340 30 AMERICAN LAW REVIEW. 


1868, exempting property from execution, impaired the obliga- 
tion of judgments, so far as applied to prior judgments.!' The 
constitution of Arkansas of 1868, annulling contracts for the 
purchase of slaves, impaired pre-existing contracts on the sub- 
ject.2 The Georgia constitution of 1868, exempting property 
from execution, impaired prior judgment contracts.* The tax 
laws of South Carolina impaired the obligation of a railroad 
charter containing an exemption from taxation.‘ The law of 
Georgia of 1870, imposing conditions upon obtaining a judgment, 
impaired the obligation of prior contracts.° The act of South 
Carolina of 1865, to raise supplies, impaired the contract 
between the Bank of South Carolina and its creditors. The 
railroad ordinance of the constitution ef Missouri impaired the 
obligation of the charter of the Pacific R. R. Co.”. The act of 
Louisiana of 1875, for the delivery of bonds under the funding 
act of 1874 to the Louisiana Levee Company, impaired the con- 
tract made with the holders of consolidated bonds. The tax 
law of Georgia of 1874 impaired the charter of the companies 
consolidated into the plaintiff corporation.® The tax law of New 
Jersey of 1873 impaired the obligation of the charter of the Mor- 
ris & Essex R. R.” The tax law of Tennessee of 1869 impaired 
the contract contained in the charter of the Planters’ Bank.” 
The tax ordinance of the city of Charleston, S.C., of 1871, 
withholding the tax to the city in paying the interest on its bonds, 
impaired the contract in the bonds.” The North Carolina consti- 
tution of 1868, exempting a debtor’s property from levy, impaired 
the obligation of prior contracts.“ The act of Tennessee of 1875, 


1 White v. Hart, 13 Wall. 646 § Board v. McComb, 92 U. S. 581 

(1871). (1875). 
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repealing the act of 1873, impaired the obligation of prior con- 
tracts! The Tennessee constitution of 1865, forbidding the 
receipt of bills of a bank of Tennessee for taxes, as applied to 
notes issued during the rebellion, impaired the bank charter.? 
The revenue law of Illinois of 1872 impaired the charter of the 
North Western University for the exemption of its property from 
taxation.’ The act of Virginia of 1876, as to deduction of taxes 
from coupons on its bonds presented for payment, impaired the 
obligation of the contract of the State with the bondholders, 
when applied to coupons separated from bonds issued under the 
funding act of 1871.4 The act of Louisiana of 1876, as to tax- 
ation in New Orleans, impaired the obligation of prior contracts.° 
The act of Wisconsin of 1872, in regard to recovering interest 
upon interest, impaired the obligation of prior contracts.® 
The act of Louisiana of 1876, limiting taxation, impaired the 
obligation of the contract concerning the consolidation debt.’ 
The taxing laws of Louisiana for New Orleans impaired the con- 
tract in the charter of an asylum exempting it from taxation § 
The ordinance of the city of Savannah taxing the property of 
the A. & G. R. R. beyond the limit fixed by its charter, impaired 
the contract contained therein. The constitution of Louisiana 
of 1879 impaired the contract made by the State, by the act of 
1874." The Virginia acts of 1872 and 1882, as to the fund from 
which taxes might be paid, impaired the State contract in the 
funding act of 1871." The act of Louisiana of 1877, repealing 
a provision of the revised statutes, impaired the obligation of 
prior judgments.” The acts of Virginia of 1882 and 1884 im- 
paired the State’s contract in the funding act of 1871.% The 


1 Memphis v. U. S., 97 U. S. 293 8 Asylum v. N. O., 105 U. S. 362 
(1877). (1881). 
2 Keefe v. Clark, 97 U. S. 454 (1878). ® Savannah v. Jesup, 106 U. S. 563 
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(1878). 10 Louisiana v. Jumel, 107 U. S. 711 
4 Hartman v. Greenhow, 102 U.S. (1882). 
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act of Virginia of 1867, in regard to liabilities under contracts 
or wills executed between 1862 and 1865, impaired the obliga- 
tions of those contracts... The ordinance of New Orleans of 
1881, authorizing the Louisiana Light Company to furnish New 
Orleans with gas, impaired the charter contract with the New 
Orleans Gas Company.? 

The New Orleans ordinance of 1882, granting one Rivers the 
right to lay pipes in the streets to carry water from the Missis- 
sippi to the St. Charles Hotel, impaired the charter of the New 
Orleans Water-works Company.* The act of Kentucky of 1872, 
incorporating the Citizens Gas Company to lay pipes and furnish 
gas in Louisville, impaired the contract of the Louisville Gas 
Company.‘ Theact of Louisiana of 1880, laying a tax upon the 
stock of the Louisiana Lottery Company, impaired its charter. 
The act of Missouri of 1879, repealing-the tax law of 1871, as 
applied to pre-existing debts, impaired their contracts. A 
statute of Tennessee, subjecting the property of a railroad cor- 
poration to taxation, impaired the obligation of the contract 
contained in an exemption clause of the company’s charter.’ 

It is obvious from a consideration of the above cases, coming 
down to 1893, that the status of the College case remains 
unchanged. And it is remarkable how many of the cases relate 
to taxation. 

We have further to consider that the doctrine of the College 
case necessarily implies that a legislature, making a grant or 
contract, has the power to make it on behalf of the State. The 
legislature of the State confers franchises under the power 
delegated by the people. The present able chief justice of New 
Hampshire, in an article entitled ‘A New View of the College 
Case,’’* adverts particularly to the fact that by the ancient 
law, upon the dissolution of a private corporation its debts 
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were extinguished, and its real property reverted to the 
grantors and the personal property vested in the State, and that 
this doctrine has been changed by modern adjudications. It is 
now held that a court of equity will lay hold of the property 
and administer it for the creditors and stockholders, and that 
the contracts of the dissolved body survive and may be enforced 
in equity against any property possessed by the corporation.! 
The above article presents the theory that the College case was 
decided in view of that ancient doctrine, and that both the State 
and the Federal courts were wrong in their view of the case; 
that the State decision to the effect that a part of the legal title 
and fiduciary right and duty could be conveyed by the legislature 
from twelve trustees to nine others, was wrong, and that 
the conveyance by the legislature was an infringement of right 
of property and contract, reserved by the 2d, 12th, 15th, 
20th, 23d, and 37th articles of the New Hampshire Bill of 
Rights, and was not, moreover, a proper exercise of legislative 
power. 

The latter point I conceive to be wrong, and will refer to it 
further on. The first point is well taken, but the decision on 
this point was not subject to be reviewed by the Federal court. 
Marshall’s decision, says the above article, appears to rest, to 
some extent, upon the idea that a repeal of the charter would 
lead to a destruction of the college property, as a fund for 
educational purposes. The article then declares that the idea 
of a contract discovered by Judge Marshall is not well founded, 
and enters upon an extremely ingenious discussion upon the 
subject. I agree on this point; but the discussion is not profit- 
able in considering the question of the actual status and 
tendency of the case. The article then goes on to say that the 
college charter contains no exemption from repeal, and no 
allusion to the subject, or to the question of a suspension of the 
legislative power of repeal then vested in Parliament, and subse- 
quently in the New Hampshire Senate and House. The article 
further says that ‘*the constructive suspension of repealing 
power was an effort to avert a danger that did not exist by set- 
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ting up a void contract that was not made. Suppose this to be 
so (and the argument is strong), it does not affect the question 
which we are called upon to consider. The most valuable part 
of the article is that considering whether the true construction 
of the State constitution is that the people of New Hampshire 
conferred upon their legislative agents a contractual authority 
to deprive those agents and their principals of the whole, or any 
part, of the sovereign right of legislation. 

Can the legislature promise that certain parts of the power 
delegated to it shall never be exercised, or shall not be 
exercised during a specific time? If the capacity to surrender 
the repealing power is held to exist in the legislature, 
what language shall be deemed to. afford sufficient  evi- 
dence of a legislative intent to make such surrender? The 
rule is that the surrender must be expressed in terms 
too plain to be mistaken. It is said by many able tri- 
bunals and judges that the legislature cannot give up the 
power of taxation, any more than the police power, or the 
power of eminent domain. The above article holds that the 
charter of the college is silent on the subject of a relinquish- 
ment of governmental power, and that no contract on the sub- 
ject can be implied. In other words, the article, in reality, takes 
up the argument of the Charles River Bridge case as the true 
rule of charter construction, and holds that charters, like that 
of the college, and like the ordinary railroad charters, are not 
surrenders of the legislative power of amendment and repeal ; 
and that the delegation of the law-making power by the State to 
an endless series of legislatures, does not authorize them to 
destroy the power which is continuously and perpetually vested 
in them. Accordingly the article holds that there is no need of 
any reservation of the power of repeal, alteration, or amend- 
ment to prevent an implied surrender of that power. 

But it would appear that the true doctrine on this subject is 
that of C. J. Shaw, that where the legislature intends to and 
does grant an exclusive franchise, and restrains succeeding legis- 
latures from making any grant or contract, inconsistent with it, 
the exclusive grant is not beyond the power of the legislature 
and void. 
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Concerning this power Shaw said’ that in addition to the law- 
making power, the legislature, as the representative of the whole 
people, possesses authority to control and regulate public prop- 
erty and public rights, to grant lands and franchises, to stipulate 
for purchase, and obtain all such property, privileges, easements, 
and improvements as may be necessary or useful to the public; 
to bind the community by their contracts therefor; and gener- 
ally to regulate all public rights and interests. He says that the 
established government of the State, acting by the legislature 
for the time being, must determine whether it is best to provide 
for these ends by public funds, or to procure funds from indi- 
viduals, who are to be reimbursed by tolls. He further says 
that the legislature, in order to provide for changes in the state 
of things resulting from progress of time, may reserve the 
power to reduce tolls, and the right to repurchase franchises. 
He further says that where contracts have been made by the 
legislature in respect to such matters, upon consideration of an 
equivalent public benefit, and where the grantees have advanced 
their money to the public, upon the faith of these, the State is 
bound by the plain principles of justice, faithfully to respect all 
grants and rights thus created and vested by contract. These 
principles are thoroughly established by the authorities. Chief 
Justice Parker’s decision in the Piscataqua Bridge case? is cited 
in the Massachusetts case, which was twenty years later. Judge 
Parker says, however, that it deserves inquiry whether perpetual 
contracts are within the scope of the constitutional powers of 
the legislature, and particularly whether the principle of the 
New Jersey Tax case should be extended, or can even be sup- 
ported. Judge Parker said in Brewster v. Hough,’ that it 
was not competent for the legislature to contract for exemp- 
tions from taxation, and, in that way, part with the power 
of a governmental character and that the New Jersey Tax 
case might be placed on the ground of a treaty with the 
Indians. 

The uniform course of decisions up to the present time, as 
said above, supports the College case, and this as much in State 
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courts as in Federal courts. The case is the most celebrated in 
our judicial annals except the Dred Scott case. That was over- 
turned by a political convulsion. Chisholm v. Georgia was 
reversed by the eleventh amendment to the constitution. And 
this is the only way in which the College case can ever be reversed, 
No re-argument of its doctrine has ever been asked for in the 
Supreme Court, nor would one be granted. At the same time 
it is reasonably certain that the case will always be distinguished 
whenever its application would accomplish any wrong or public 
injury as in the Granger cases, and the Lake Front case above. 
In 1865 the College case was applied in the strictest manner in 
the Binghamton Bridge case, and the court used the following 
language, which undoubtedly expresses the judicial sentiment of 
the country and the major part of the professional sentiment of 
the country: ‘* The constitutional right of one legislature to 
grant corporate privileges and franchises so as to bind and con- 
clude a succeeding one has been denied. We have supposed if 
anything was settled by an unbroken course of decisions in the 
Federal and State courts, it was that an act of incorporation was 
a contract between the State and the stockholders. All courts 
of this day are estopped from questioning the doctrine. The 
security of property rests upon it, and every successful enter- 
prise is undertaken in the belief that it will never be forsaken. 
A departure from it now would involve dangers to society that 
cannot be foreseen; would shock the sense of justice of the 
country, unhinge its business interests, and weaken, if not 
destroy, that respect which has always been felt for the judicial 
department of the government. An attempt even to re-affirm it 
could only tend to lessen its force and obligation. It received 
its ablest exposition in the case of Dartmouth College against 
Woodward, avhich case has ever since been considered a land- 
mark among the profession; and no court has since disregarded 
the doctrine that the charters of private corporations are con- 
tracts, protected from invasion by the constitution of the United 
States; and it has since so often received the solemn sanction of 
this court, that it would unnecessarily lengthen its opinion to 
refer to the cases, or even enumerate them.”’ ; 
But how should charters be construed? The general doctrine 
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say the court? is, that the power of corporations organized under 
legislative statutes is such, and only such, as the statutes con- 
fer; conceding the rule applicable to all statutes that what is 
fairly implied is as much granted as what is expressed. It 
remains that the charter of a corporation is the measure of its 
powers, and that the enumeration of their powers implies the 
exclusion of all others, The State is not presumed by simply 
granting a charter to pledge itself not to authorize subsequent 
enterprises, which may impair or perhaps destroy the value of 
the earlier grant. A good example of an exclusive grant appears 
in the provision in the charter of the Boston & Lowell Company, 
that no other railroad should within thirty years be authorized 
to be made from Boston to any place within five miles of the 
northern terminal. It was held in the above cited case that this 
was a contract, and that it was not competent for the legislature 
to authorize other corporations to combine their roads so as to 
make a continuous line between Boston and Lowell. The 
Supreme Court of Michigan (an elective court) reached an 
opposite conclusion in the case of M. C. R. R. v. M. S. R. R.? 
The Federal court has within a few years considerably re- 
stricted the power of the legislatures to contract. They hold 
that there can be no contract, and no irrepealable law upon cer- 
tain governmental subjects; declaring that all legislative acts con- 
cerning public interests are necessarily public laws; that every 
succeeding legislature possesses the same jurisdiction and power 
as its predecessor, with respect to repeal and modification; and 
that it is vital to the public welfare that each legislature should 
be competent at all times to do whatever varying circumstances 
and present exigencies may require.*? The legislature of Ohio in 
1846 had provided that a county seat should be permanently 
established in the town of Canfield upon the fulfillment of certain 
conditions by the citizens of that town; and in 1874 the legisla- 
ture removed the county seat to another town; and certain citi- 
zens of Canfield attempted to enjoin the removal, upon the ground 
of an executed contract. The court declared that it was not 
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within the constitutional power of the legislature to enter into a 
contract of that character. 

In this connection, Illinois Central R. R. v. Illinois,' already 
referred to, may be further noticed. The legislature of that 
State, in 1869, conveyed the fee of certain submerged lands in 
the harbor of Chicago to the railroad company in perpetuity ; 
the same not to be alienated. A certain tax was to be paid to 
the State. The act was accepted by the board of directors and 
the acceptance filed with the State and recorded. In 1873 the 
legislature repealed the act, and the question was as to the val- 
idity of the repeal; and this question was to be determined by 
considering whether the legislature was competent to make the 
grant. The corporation claimed that. it could hold the lands 
against any future exercise of power over them by the State. 

The court, however, held that the whole people are interested 
in navigable waters and lands under them, and that the State 
holds the title in trust and can no more abdicate its trust than 
it can abdicate its police power in the administration of govern- 
ment and the preservation of the peace. The case was decided 
by four judges to three. The three dissenting judges held that 
the contract under the law of 1869 was irrepealable under the 
College case. They conceded the principle of construction laid 
down by Chief Justice Taney in the Charles River Bridge case, 
but contended that the contract was clear and unmistakable (as 
it was undoubtedly ) and that the only remedy for the State was 
to take the right and property of the railroad company in the 
lands by a constitutional condemnation of them. Able political 
thinkers (said the dissenting judges) had impugned the doctrine 
of the Dartmouth College case; but even the majority opinion 
(they declared) did not iadicate any intention on the part of the 
court to depart from the doctrine of the College case. The 
three dissenting judges therefore held the repealing act an 
arbitrary act of revocation, not passed in the exercise of any 
reserved power, and consequently void. 

It is quite apparent, I repeat, that the court will always nom- 
inally adhere to the doctrine of the College case, and yet that 
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they will not apply it to cases like the last two above, where the 
result would be unreasonable from the point of view of the 
general public. 

It may well be doubted whether existing evils arising from 
corporate abuses are mainly to be attributed to the decision in 
the College case. It appears to me that there are other sources 
from which these evils spring. One of them is the very great 
extent to which legislatures have gone in creating corporations 
by means of generallaws. Another is the enactment of statutes 
by which corporations created for the same, or similar, purposes 
are permitted to consolidate; thus applying the principle of 
combination against the possibility of competition, crushing out 
small dealers and creating enormous monopolies of the most 
odious character. In this connection it may be observed that 
the decision of the court in U. S. v. E. C. Knight Co.! in regard 
to the American Sugar Refining Company, is much to be 
regretted. Another source of existing evils is the disinclination 
of public executive officers to utilize conceded powers of courts 
to take away franchises which are abused. Another source is 
the perversion of the jurisdiction of the Federal circuit courts 
between citizens of different States so as to allow corporations to 
be considered as citizens and to remove their cases from the 
State courts. This source of trouble alone has deprived the 
State courts of their rightful powers; has choked up the Federal 
courts ; has created the innumerable and vast receiverships of 
railroad companies all over the country, and has aggrandized 
the power of corporations. 

An illustration of extreme liberality of construction of the 
reservation clause and of the control over corporations ex- 
ercised by the State legislatures, notwithstanding the College 
case, is found in Greenwood v. Freight Company,’ followed and 
approved in Hamilton Gas Light Co. v. Hamilton.’ In the 
Greenwood case, Massachusetts repealed the charter of a street 
railway company and transferred its franchises and tracks to 
another company. The first company was organized under an 
act of 1867. By an act of 1872 the new company was author- 
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ized to run its tracks in the same streets and over the same 
ground covered by the track of the first company, and to take 
possession of the tracks of that company, or of any other com- 
pany, on payment of compensation. Upon a bill filed by the 
first company, it was declared that the second statute would im- 
pair the obligation of the contract under the first statute, but 
for the general reservation of the right of repeal at the pleasure 
of the legislature in the general statute of Massachusetts of 
1831; and inasmuch as the second statute provided compensa- 
tion for the property of the extinct corporation taken by the new 
corporation, the second act was not unconstitutional. 

It appears that inasmuch as the property of corporations, in- 
cluding their franchises, may be taken for public use, under the 
power of eminent domain, on making due compensation, an ade- 
quate remedy exists for all the evils commonly attributed to the 
College case. This doctrine has been held since the case of the 
Bridge Company v. Dix.' In the Hamilton Gas Light case 
above, a condition of the grant was, that the legislature might 
alter or revoke it, and consequently a revoking statute did not 
impair the obligation of the charter, no matter how harsh the. 
operation of the new statute was. It was, moreover, held in the 
Hamilton Gas Light case that a municipal ordinance not passed 
under legislative authority, is not a law of the State which may 
impair the obligation of a contract. 

The prerogatives of the Crown and Parliament at the 
revolution devolved upon the people of the States, and still 
remain with them except so far as partly delegated to the 
Federal government; and the will of the people is made known 
to us by legislative enactment.? This power is manifested in 
the statutes regulating transportation rates. Accordingly a 
provision in a statute organizing railroad companies, that the 
company may fix reasonable rates provided that no company 
shall demand an unreasonable price, does not constitute a con- 
tract as to the fixing of rates so that the legislature is deprived 
of the power to regulate those charges.’ So also where a char- 
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ter gives power to directors to make rules as to rates of toll, this 
does not constitute an irrepealable contract with the company, 
that it shall have the right for all future time to fix rates, 
exempted from control by the legislature.! 

We have seen, however, in the Reagan case above, that the 
legislature cannot probably fix such rates as will deprive the 
company of ability to pay its expenses and a reasonable profit 
on its investment, because a contract is implied in the charter to 
that effect. In the latest case on the subject, however, the want 
of power in the legislature to make such unreasonable rates is 
not placed upon the ground of implied contract under the Col- 
lege case, bus upon the fourteenth amendment, forbidding the 
taking of property without due process of law.? 

The College case does not authorize the claim that a grant of 
authority to a corporation, accepted and acted upon and becom- 
ing an irrevocable contract, will prevent a municipality from 
making a charge against a telegraph company erecting its poles 
in the streets, for the use of the streets, by a specific tax per . 
pole.* 

It is important to refer to a recent explanation of the Granger 
cases. In the case of the Georgia R. R. Co. v. Smith,‘ where 
it was declared that the incorporation of a railroad company, 
giving it authority to exercise the right of eminent domain, and 
the obligation assumed by acceptance of the charter to transport 
merchandise and persons for reasonable rates, subject the prop- 
erty and employment to the public use, and the business of the 
company to legislative control for the prevention of extortion 
by unreasonable charges, and favoritism by discrimination. 
The opinion was delivered by Mr. Justice Field, who dissented 
vigorously in the Granger cases; but he declares that the doc- 
trine laid down in the Georgia R. R. case is not new doctrine 
but is old doctrine, always asserted whenever property or busi- 
ness is affected with a public use. Referring to Munn v. 
Illinois,® he says that the judges have differed as to the circum- 


1C, M. St. P. Co. v. M. & M. Co., 8 St. Louis v. W. U. Telegraph Co., 
134 U. S. 418. 148 U. S. 92 (1892). 
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stances or conditions under which some kinds of property or 
business may be held to be thus affected, but that there has 
been no difference of opinion among the judges as to the doc- 
trine that when such public use exists, the business becomes 
subject to legislative control in all respects necessary to protect 
the public against danger, injustice, and oppression. This was 
laid down only seven years ago, and the court was unanimous in 
the declaration. 

Almost all the complaints against the College case have been 
in relation to railroad companies; but this latest doctrine on the 
subject removes all cause of complaint. The exact point ruled 
in the Georgia case last above was, that the act of 1833, incor- 
porating the Georgia Railroad Company and giving it the exclu- 
sive right of transportation, with a‘certain limitation of charges, 
did not create a contract exempting the corporation from the 
duty of reasonable requirements as to rates made by a State 
railroad commission in 1879. 

The present position of the court consequently appears to be 
that the legislature may control and fix all railroad charges for 
transportation, subject to a judicial determination whether or 
not the rate is so low as to amount to a destruction of the prop- 
erty of the company; and that the court will not discover a con- 
tract in any railroad charter that no interference with rates shall 
be had by the legislature. 

From the foregoing review we perceive that it was first estab- 
lished that the legislative grant of property, other than fran- 
chises, either to individuals or corporations, is an irrepealable 
contract, and that the principle was applied by the College case, 
to grants of corporate franchises also, and that the course of 
decision upon this application of the principle, is absolutely 
unchanged up to the present time; that corporations, under the 
later decisions, are not clothed with the power to determine, 
without legislative control, the amount of compensation which 
they shall demand, whenever the property is affected with a 
public use; that the principle is well laid down that no contract 
for an exclusive franchise can rest upon implication; that the 
power of legislatures to contract for the exemption of private 
corporations from taxation, although against principle, and 
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springing from cases not well considered, is firmly established, 
and not likely to be abandoned in our day; that this principle 
was not derived from, and does not rest upon, the College case, 
although the application of the principle to private corporations 
does rest upon the College case, it being held that a contract 
of exemption cannot be impaired; and perhaps the most im- 
portant cases based upon the College case and the greatest 
variety of the applications of the College case have been made 
with reference to contracts of exemptions from taxation; that 
a remedy lies in the disposition of the court, at the present 
time, to so refine in the construction of legislative acts, 
that a contract of exemption cannot be discovered; that it 
was never contemplated at the time of the college decision, 
that anything like the existing conditions with reference 
to the application of its doctrine, would ever come into being ; 
that, aside from the inquiry as to whether the College case was 
correctly decided, many qualifications and limitations have been 
laid down by the court, greatly diminishing the effect of the 
College case in promoting dangerous powers on the part of cor- 
porations; that the first limitation, by Chief Justice Taney, is 
perfectly well established in our jurisprudence,— as much so as 
the College case itself ; that the power of alteration and repeal 
places corporations completely under legislative control, although, 
of course, the property of corporations, under the modern doc- 
trine, cannot be affected in any way by the exercise of the 
power, and the property rights of members of the corporation 
and its creditors remain undisturbed; that the universally 
acknowledged right possessed by the legislature, of taking the 
franchises of corporations upon compensation, is such as to pre- 
vent the operation of the College case from being dangerous to 
the public interest; that the railroad commission cases,! together 
with the Granger cases, however difficult to reconcile with the 
College case, are considered by the court as being reconcilable 
with it. In the general judgment of the profession and the 
community, however, these cases are departures in the direction 
of a concession to public opinion, which is the only real ruler in 
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this country, and which, in the ultimate end, overrules the 
decision of courts, as well as legislative acts. 

It is in this undoubted fact that we find protection from all 
dangers attributed to the College case. We have further seen 
that where the doctrine of the College case impinges upon the 
police power of the States, in general the court, as in the 
Chicago Nuisance case, and the Mississippi Lottery case, and the 
Massachusetts Brewery case, have upheld the use of the police 
power. In all these, and like decisions, the court has asserted 
the doctrine of the College case, but has determined the charac- 
ter of the business as private or public; and when settled to be 
public, the exercise of the police power is sustained. 

There can be no doubt that the operation of the College case 
has been of benefit to the country, although not of unmixed 
benefit. The opinion of the community upon this and similar 
questions, is in general the reflex of the opinion of the bar, and 
that opinion I believe to be largely in favor of adherence to the 
doctrine of the College case, as limited and qualified by the later 
decisions of the court in the points above indicated. 

The privilege of inviolubility of franchises enjoyed by cor- 
porations under the contract clause of the constitution, as inter- 
preted in the College case, they did not enjoy at common law, 
and do not now enjoy in the mother country. The English 
universities have always been treated as under legislative control, 
and from time to time Parliament has introduced changes into 
them and other endowed charities far greater than the New Hamp- 
shire legislature sought to impose on the college. The charter of 
that great commercial corporation, The East India Company, 
which governed many millions of people, was several times altered 
by Parliament, and finally, in 1858, five years after its charter 
had been renewed, the company was deprived of its franchises by 
Parliament; not on any ground of forfeiture, but as a matter of 
legislative discretion. It is quite certain that corporate fran- 
chises, in 1769, when the college was founded, were not held 
in England as private property, but as political privileges.’ 
But all American courts, State as well as Federal, have held the 
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contrary doctrine as the result of the College case. The reser- 
vation clause, now always used, has simply set us back on the 
common-law ground existing before Marshall’s day. 

I have said above that the doctrine of the College case was 
applied, in 1865, in the strictest manner, in the Binghamton 
case, Justice Davis delivering the opinion of the court, with 
three dissents. But the next year, 1866, in the case of Stanley 
v. Cook,! the court decided, Justice Davis (who wrote the 
opinion in the Binghamton Bridge case) alone dissenting, that 
the legislature of Connecticut could authorize real estate devised 
to charitable purposes to be sold, although the devise provided 
that the real estate should not be sold. Mr. Evarts contended,? 
that the will of the State could not be substituted for the 
will of the donors, and that the devise came within the State 
statute of 1702, by which a contract was made with all devisors 
of land for the purposes mentioned in that act; and that the 
devise in question was protected under the College case. On 
the contrary, B. R. Curtis argued,’ that although the State 
could not divert the fund, it might authorize such changes in the 
property from time to time, as might be found necessary and 
proper. 

It is quite likely that the feeling which existed amongst — 
public men and lawyers in the earlier days of the Republic that 
danger was to be apprehended to property from the existence of 
universal suffrage exercised by persons holding no property, 
brought about the college decision. It is needless to inquire 
whether this was so or not. The contract clause of the consti- 
tution is simply a statement of an immutable principle of gov- 
ernment with regard to good faith in contracts, plainly applying 
to private and public arrangements alike, if we look at the 
history of the times when States repudiated obligations and had 
refused to redeem their currency, and had passed tender laws 
forcing creditors to accept diminished value. 

It is idle to suggest abrogating the contract clause by consti- 
tutional amendment, or to suggest reversal of the case. Neither 
could ever be done. Nor is either amendment or reversal 
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desirable or demanded by public opinion. What public opinion 
demands is just what it is getting, namely, the progressive modi- 
fication of the doctrine of the case to suit the altered circum- 
stances of the country, looking both to property rights and the 
general good. This progress of judiciary law, in accordance 
with what we call the spirit of the age, for want of a better 
term, is the chief glory of the common law. Of course when I 
speak of Public Opinion I mean that of the educated and con- 
scientious, which rules and always must rule, or else government 
by the people is a failure. I do not speak of the insensate cry 
of the French Proudhon or of the German Most, which can 
never become American cries. 

Not only has the contract clause never been the subject of 
any agitation towards amendment, but the fourteenth amend- 
ment has extended the protection of the Federal constitution to 
all other privileges and immunities concerning life, liberty, and 
property, existing under the laws of the States, as well as to 
contracts. 

In closing I may observe that, in respect to corporations, the 
historical interest of the College case is greater than its practical 
importance. We may almost say of it, as of Junius, ‘ Stat 
nominis umbra.’’ No charter has been granted during the 
present generation without the reservation of repealing power, 
interpreted as above stated, with extreme liberality; and we 
may now consign the College case to the Pollock and Maitland 
of centuries distant, who may write a history of American 
jurisprudence. 
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THE SUPREME COURT AND ITS CONSTITUTIONAL 
~ DUTY AND POWER.' 


It is beyond question true, as is contended by those who op- 
pose its exercise of so great power, that the United States 
Supreme Court is, in its dignity and importance, unique among 
the courts of the world. The supreme power in any govern- 
ment would be supposed to reside in that department of govern- 
ment that makes the laws, rather than in the department which 
executes them, or in that which interprets and construes them. 
It does so reside in all countries but ours, and to a very great 
extent it so resides in ours also. The legislative is the only 
department of our government which properly has an active and 
dominating will. ‘The executive department has strength and 
force — the qualities needed to execute. The judiciary has only 
judgment. The legislative department can, under certain limit- 
ations, say what the law shall be. To the judiciary belongs 
only to survey the work of the legislature, and the limits which 
have been imposed on its power, and say what the law zs. It is 
an interesting fact, or condition, though, that in our govern- 
ment, nine men, by virtue of this right to interpret and declare 
the law, without an army and without patronage, without com- 
mittees and without parties, can sit in the quietest room in the 
Capitol at Washington, and quietly make naught a law which 
Congress has with long and noisy travail, brought forth — can 
say to the President with an army at his back, *‘ thus far but 
no farther.”’ 

This paper is an effort to show that this fact is not only an 
interesting one, but is an absolutely logical and necessary con- 
sequent to our system of government, and that its being realized 
and acquiesced in has been most fortunate to our institutions and 
general welfare. 


1 This article was intended to ac- in our last issue, but was crowded 
company the article of Gov. Pennoyer out.—Eps. AM. Law REVIEW. 
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The government of the United States is different from most 
governments in that it is a manufactured article and not a 
growth. The dominant principle in its making is that all power 
emanates from the people. Since it was impossible, ab incon- 
venientii, for the people to exercise the power of government 
directly and in detail, a chart was made out — a delegation of 
authority to those who should be the agents of the people. 
This chart, or delegation of authority, is called the constitution, 
This constitution — this letter of authority from the principal, 
which is the people, to the agents, which is the governmental 
departments, — wisely divided the responsibility and power of 
government. To one department it assigned the duty of de- 
vising the details by which its general purposes and directions 
should be carried into effect, and this department it called the 
legislative. On another, equally dignified, though less powerful 
department, it imposed the duty of carrying into execution all 
the details devised by the legislative department, and this it 
called the executive. About both of these departments and 
their powers, strict limitations were placed. To the legislative 
it said, for instance, you may pass laws, but no ex post facto 
laws,— you may levy direct taxes, but only after a certain man- 
ner and with a certain apportionment. Thinking that neither 
the persons who make laws, nor the ones who execute them, 
are the fittest to interpret and declare them, this constitution 
created another agency of government and called it the judiciary. 
The judicial power of this department is declared to extend ‘to 
all cases in law and equity arising under this constitution, the 
laws of the United States, and treaties made, or which shall be 
made, under their authority.’’ Under these circumstances, and 
this charter with its various carefully framed limitations, what 
should be the conduct of the judiciary when in the course of a 
litigation, it finds one of the parties invoking the aid of a law 
which in the opinion of the judiciary, controverts a provision of 
the charter, and oversteps a limitation fixed by it? Either the law 
must be given effect and made operative, or it must be disre- 
garded and made nugatory. If it is to be effective as a rule of 
action, and binding on the court, though not warranted, but for- 
bidden, by the constitution, it is hard to see the use a constitu- 
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tion serves, and the genius of Hamilton, and the devotion of 
Madison, seem to have produced a vain thing. 

An act of the agent beyond the scope of his authority and con- 
trary to it 7s void, and courts can do no less than so declare. 

It is not only incorrect historically, but it is disrespectful, to 
say the least, to the intelligence and acumen of the framers of 
the constitution, and the men who after so long and earnest dis- 
cussion, adopted it, to say that this thoroughly logical result was 
not apparent to them, and intended by them. The opponents of 
the adoption of the constitution made this great power vested in 
the judiciary one of the grounds of their opposition. Several 
numbers of The Federalist were devoted to defense of the 
wisdom of this grant, and in one of them is given a very thor- 
ough answer to the arguments made by those who, like Governor 
Pennoyer, think that the power is unwisely bestowed. ‘ By a 
limited constitution,’’ says Mr. Hamilton, ‘‘ I understand one 
which contains certain specific exceptions to legislative authority, 
such, for instance, as that it shall pass no bills of attainder, no 
ex post facto laws, and the like. Limitations of this kind can be 
preserved in practice in no other way than through the medium 
of courts of justice whose duty it must be to declare all acts con- 
trary to the manifest tenor of the constitution, void. Without 
this, all the reservations of particular rights or privileges would 
amount to nothing.’’ In meeting the objection that the court 
may not decide just right on the constitutionality of a statute, 
and that it, one department of government, ought not to sit in 
judgment on the acts of another, and co-ordinate or superior 
department, he further observes: ‘ It can be of no weight that 
courts on the pretense of repugnancy, may substitute their own 
pleasure for the constitutional intention of the legislature. This 
might as well happen in the case of contradictory statutes, or it 
might as well happen in every adjudication upon any single stat- 
ute. The courts must declare the sense of the law, and if they 
should be disposed to exercise will instead of judgment, the con- 
sequence would equally be the substitution of their pleasure for 
that of the legislative body. This observation, if it prove any- 
thing, would prove that there ought to be courts distinct from 
that body.’’ Hamilton was a friend of the adoption of the con- 
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stitution, and was arguing, of course, not in favor of the consti- 
tutionality of this grant of power, but for the adoption of an 
instrument to which objection was made that it did contain this 
grant. Patrick Henry was opposed to the constitution, and in 
the assembly of Virginia argued strenuously against its adoption, 
in part because of this very grant of power to the judiciary. 
Before the constitution was adopted, its friends admitted, and its 
enemies charged, that it gave to the judiciary the very authority 
which John Marshall, in Marbury v. Madison, after its adoption, 
said the judiciary had. Washington recognized this power that 
was to be exercised by the Supreme Court, and in his appoint- 
ment of John Jay as its first chief justice, he gracefully told how 
it was a pleasure to address him as the head of ‘‘ that depart- 
ment which must be considered the key-stone of our political 
fabric.’’ It is not true even, that on the Supreme Bench itself, 
the opinion in Marbury v. Madison is the first declaration of the 
right and duty of that court to declare an unconstitutional enact- 
ment void. In Calder v. Bull! Justice Iredell of North Carolina, 
made a clear, direct and positive statement of this authority of 
the Supreme Court. ‘If an act of Congress,’’ he says, ‘‘ or of 
the legislature of the State, violates those constitutional provis- 
ions, it is unquestionably void, though I admit that, as the 
authority to declare it void is of a delicate and awful nature, the 
court will never resort to that authority but in a clear and urgent 
case.’’ It is peculiarly pleasant to the writer personally, to claim 
it as an honor belonging to a North Carolina judge to have been 
the first to judicially declare the salutary principle that the limit- 
ations of the constitution are substantial and not arope of sand. 

The case of Marbury v. Madison was decided in 1803 — 
nearly five years after Justice Iredell’s declaration in Calder v. 
Bull, and the circumstances leading up to its litigation have been, 
perhaps accurately, narrated by Governor Pennoyer. The spec- 
tacle of John Marshall’s hurriedly signing commissions, and 
being stopped at the stroke of twelve by Jefferson’s messenger, 
is certainly not a dignified one on the part of either Marshall or 
Jefferson. The lives of great men should be looked at through 
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a telescope, not a microscope. The eagerness of the incoming 
party for its spoils has been frequently equalled by the reluc- 
tance with which the outgoing party gave them up. Governor 
Pennoyer has failed to make prominent, though, the fact, and it 
is a fact, that in Marbury v. Madison, the court through Chief 
Justice Marshall, declared an act of Congress unconstitutional 
and void in order that it might decline, not to obtain jurisdic- 
tion. The act of Congress had given the Supreme Court original 
jurisdiction in cases such as the one instituted by the complain- 
ant, and by its exercise, Marshall might have compelled the 
delivery of the commission to his appointee, Marbury. What- 
ever might have been the conduct of Marshall the politician, he 
was then Marshall the matchless judge, and as such put away 
the power that Congress had attempted to give but which the 
higher law said should not be his. 

It is of course conceivable that tne executive and legislative 
departments should disregard the action of the judiciary and 
insist on the enforcement of what had been judicially declared 
* an unconstitutional law. It is fortunate that it has not been the 
habit of presidents nor of Congress to do it. Let it beimagined, 
for instance, that the President should, notwithstanding the 
decision of the Supreme Court declaring it unconstitutional, 
persist in the enforcement of the late lamented Income Tax Law. 
Let us suppose further that in the execution of the law it became 
necessary, to enforce payment of the tax, to sell the property 
of some recalcitrant tax-payer, and afterwards, between the 
vendee at the tax sale, and some subsequent purchaser from the 
original owner, there should arise a question as to the title to 
such property. When in the course of their litigation, one party 
should plead his purchase at the sale of the United States 
Marshal, or tax-collector, under the Income Tax Law, the court 
would be compelled, under its constitutionally imposed duty, 
to declare the sale void, because the law under which it was 
made was void, and the subsequent purchaser would gain his suit. 
In other words, the litigious would escape the burden which 
those too amiable or too poor to litigate would bear. Conflicts 
innumerable would arise in which he who had the standing army 
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would be victor, and the carefully and painfully wrought 
charter of State would be as a rent garment. 

‘* The tree is known by its fruit ’’ — and, judged by its fruit, 
the doctrine of the nullifying power of the Supreme Court is 
as wise us it is logical. The components of the bench have been 
human, and, therefore, have not been entirely free from political 
bias and personal predilections, but they have marvelously held 
the Ship of State to its moorings. Their jurisdiction has grown 
not by their choosing, but because of the immense growth of the 
interests that were originally intrusted to them. The questions 
arising out of interstate commerce, the controversies between 
citizens of different States, were few and insignificant when the 
constitution was made. They are infinitely numerous and im- 
portant now. That the Federal court has not greedily grasped 
jurisdiction, it is necessary only to look through the numberless 
cases remanded to the State courts to convince one. That it 
has jurisdiction over corporations created in one State whose 
business is done in another is the fault of Congress, and not of 
it. In times of political upheaval, of sectional animosity, of 
Communistic uprising, the nine quiet men who spend their lives 
away from the political field, free from the necessity of dema- 
goguery, constitute, though, the very sheet-anchor of the 
institutions of our land. 

The circumstance that has induced so many of the papers 
after the order of the ingenious and eloquent ones that Governor 
Pennoyer has contributed to the American Law Review, is the 
recent decision of the Supreme Court adjudging the Income 
Tax Law unconstitutional and void. Congress and the President 
have acquiesced in that decision, and further efforts have not been 
made to enforce the law or collect the tax. The machinery for 
the collection of the income tax, as for the collection of any 
other tax so extensive, was cumbersome and expensive. Asa 
matter of public convenience, it was certainly desirable to have 
the law declared void before the machinery was put in operation 
and the tax was collected, rather than afterwards. Still the 
power and duty granted by the constitution to the judiciary 
extends only to ‘‘ cases arising under the constitution and the 
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laws of the United States.’’ The judiciary was not instituted 
to give political advice. It could properly and constitutionally 
exercise its prerogatives only when a ‘‘ case ’’ arose that involved 
the validity of alaw. The public convenience was no ground 
for jurisdiction, unless the constitution was complied with. 
Charles Pollock, a citizen of Massachusetts, sued the Farmers’ 
Loan and Trust Company, a corporation of New York, and its 
directors. He filed a bill on behalf of himself and all other 
stockholders, alleging the incorporation of the Farmers’ Loan 
and Trust Company, the amount of its capitalization, and that 
he held more than five thousand dollars of its stock; that the 
management of the corporation was vested in a Board of Directors, 
and that this Board of Directors was about to pay the income 
tax, and that the provisions of the Income Tax Law were uncon- 
stitutional and void; that this suit was not a collusive one to con- 
fer jurisdiction on the court, and that he had requestedthe directors 
to refuse to pay the tax or make returns required by the law, and 
that the directors had refused to comply with his request, but, at a 
meeting had formally expressed their purpose to go on with the 
payment of the tax, making returns, etc.; that if they carried out 
their threats, they would diminish the assets of the company, 
decrease the dividends to the stockholders and the value of the 
shares; that voluntary compliance with the void law would ex- 
pose the company to a multiplicity of suits, not only on the part 
of stockholders, but on the part of numerous minors and others 
for whom it acted in a fiduciary capacity, working thus irrepar- 
able injury to the company and all concerned. Courts try cases 
on the record, and there is not a case which holds that they must 
go behind the record and determine the motives of each of the 
controverting parties. If this tax was legal the suit could not 
be maintained, and the injunction should not issue. If it was 
illegal, and the corporation, nevertheless, paid it, it would tend 
to the destruction of the corporate property, and, kept up long 
enough — this payment of illegal taxes — it would wipe out the 
entire assets of the corporation. If the tax was legal, the 
expenditure made in its payment was a proper expenditure. If 
the tax was illegal, such an expenditure was a diversion of the 
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corporate funds, an expenditure in the nature of an ultra vires 
act. Being such an act, it might been joined by any stock- 
holder.! In a suit to so enjoin it, the court must adjudge the 
validity or invalidity of the law levying the tax, as the very 
point in issue. 


JuNiIus PARKER, 
KNOXVILLE, TENN. 


1 4 Thompson on Corporations, Sec. 4532; Cook on Stock and Stockholders, 
Ch. XL. 
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It is notorious that lawyers have taken a leading part in mak- 
ing, as well as in construing, the laws of this country, both 
State and national; and to this fact such critics as DeTocque- 
ville and Mr. Bryce attribute, in no small degree, the stability 
of our institutions. But the prominence of the legal profession 
in this respect has always aroused a certain jealousy, which 
showed itself even in Colonial times. In 1663, the ‘* Great and 
General Court,’’ z e., the legislature, in the Colony of 
Massachusetts Bay, passed the following law: ‘It is ordered 
by this Court and the authority thereof, that no person who is 
an usual and common attorney in any inferior court, shall be 
admitted to sit as a deputy in this Court.’’ A century later, in 
1791, it was proposed at the Constitutional Conveation of New 
Hampshire, to enact asimilar law, but the proposal was defeated 
by a vote of 79 to 15. 

It was probably owing to this same jealousy that, in the last 
century and in the early part of the present century, laymen 
instead of lawyers were often appointed as judges in New En- 
gland. Some of these judges laid down certain new and startling 
principles in jurisprudence. Judge Widgery, appointed to the 
bench in 1812 by Gov. Berry, once charged a jury in York 
County (this was before the separation of Maine from Massachu- 
setts) to the effect that ‘‘a man had a right to make his mark 
on the ground, and tell another that if he stepped over it he 
would knock him down.’’ After the trial, as the judge was 
walking with slow and dignified step from the Court House to 
the tavern where he was staying, a humorist met him, drew a 
line in the pathway, and dared his honor to step across it. This 
was a practical application of his doctrine which Judge Widgery 
had not looked for, and it was only after much parleying that 
he was allowed to proceed. 

It was a contemporary of Judge Widgery, the magistrate of 
an inferior court, who once provoked a repartee which history 
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has preserved. He interrupted for the second time a brilliant 
member of the bar who was conducting a case before him, ** Mr. 
Symmes,”’ he said, ** You need not persist in arguing that point, 
for Iam not a Court of Errors and cannot give a final judgment.”’ 
**T know,”’ was the quick reply, ‘‘ that you can’t give a final 
judgment; but as to your not being a Court of Errors I will 
not say.” 

A chief justice of the Superior Court of Massachusetts used 
to charge the jury in the following words: ‘‘ Gentlemen, the 
merits of the case are the law of the case, and of both you are 
to judge.”’ 

This system or want of system, which practically threw over 
rules of pleading, rules of evidence, and rules of law, and per- 
mitted each case to be decided by a jury, on its supposed merits, 
naturally resulted in confusion and injustice. Moreover, as al- 
ways happens when knowledge of the law becomes unimportant, 
the function of the bar was degraded, and to use the language 
of a quaint writer, ‘‘the inferior arts and quibbles of the 
profession were most in the ascendant.”’ 

The last lay judge was appointed in 1809, and the lawyers 
whom he encountered being more instructed and more scientific 
than those of the preceding generation, worried him excessively 
with pleas, demurrers, and other technicalities. 

Another characteristic of the early New England bar was a 
tendency to hard drinking. As the late Governor Bell (the 
historian of the New Hampshire bar) remarked: ‘* The injur- 
ious usages of society at that time, and the genial social char- 
acter of many members of the profession seem to have led them 
beyond other classes, into the fatal snares of dissipation and 
ruin.”’ 

It was the custom for a newly admitted member of the bar to 
treat the judge and all the lawyers present copiously with punch. 
Professional dinners, something like those shared by the English 
judges and barristers while on circuit, were also occasions of 
festivity. The following extract from a letter written in 1795 
by a member of the bar of New Hampshire, describes a legal 
dinner party in the small town of Amherst, in that State :— 

**T will write about the court and bar, and firstly of the court. 
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Judge —— wore a new wig, alias a scratch, which was, upon 
the whole, tolerably ridiculous, especially as it was frequently 
made to change its position, to our no small amusement. As to 
the rest, I will say nothing. Gordon had the bar to dine with 
him on Thursday, and it happened that I had previously asked 
the judges to dine with me, and therefore missed of much pleas- 
ure as well as wine that I should have enjoyed at his house. 
He endeavored to get all his brethren drunk, and it not being a 
very difficult undertaking, he succeeded very well with respect 
to them and to himself too. About half-past three in [to the 
court room], came the whole fraternity, with Judge D. at their 
head, who was the soberest man among them (what think you 
of the others?), ready to give the fraternal hug even to old K. 
himself. D. goggled to the court; A. and I. were silent, for 
the best of reasons; they could not speak. C. and W. quar- 
relled and threatened to fight; Gordon laughed at everything 
and everybody. B. and S. D. Jr., argued a case to the great 
satisfaction of themselves. Claggett fell asleep, and Ben 
Champney made poetry. N. G. stole a few writs, and Thomp- 
son made up his large bills of costs. Old K. broke all his 


deputy sheriffs and took care of the jury himself to save the 
fees.”’ 

It was a hard-drinking lawyer, Jonathan M. Sewell, of Ports- 
mouth, who wrote the much-quoted lines :— 


*« No pent-up Utica contracts your powers 
But the whole boundless continent is yours.’’ 


Mr. Sewell was a very brilliant, attractive man. He was 
twice married, and she who became his second wife paid him a 
fine compliment. Her friends remonstrated with her for marry- 
ing a man of Mr. Sewell’s habits: ‘* I would rather,’ said she, 
‘‘marry Mr. Sewell drunk, than any other man sober.”’ 

In fact, those who became habitual drunkards were almost 
invariably the more brilliant members of the bar. I do not 
remember a single case in all the annals which I have read, or 
in the conversations that I have had with venerable members of 
the bar, or in my own experience, of a dull plodding man who 
took to drink. ‘A witty political speaker of rather irregular 
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habits,’’ is a typical description of one of these bright, but alas! 
soon extinguished lights. ‘‘He was a popular man, and 
enjoyed the reputation of being a ‘smart’ one which intro- 
duced him to convivial assemblages, and at length to habits of 
dissipation.”” To quote from another biography: ‘* Energy, 
vivacity and brilliancy of intellect led him into convivial society.”’ 
In a few cases the drunkard reformed. One member of the 
New Hampshire bar who fell into disgrace through liquor was 
rescued by the Enfield Shakers. They succeeded in making a 
man of him, and he was wise enough not to venture again into 
the temptations of professional society. He continued with the 
Shakers for the rest of his life, and became not only a sober, 
but a valuable member of their community. 

It was of a lawyer who did not reform that the following 
story is told: From a once flourishing business, his practice 
dwindled little by little, until at last his name appeared as counsel 
in but a single case on the docket; and that was a suit against 
himself to recover for a debt. He appeared pro se. The case 
did not come to trial for several terms, being staved off by the 
defendant on one pretext or another, until finally a basis of 
settlement was arrived at, which the defendant thus described: 
**] told the plaintiff he might take fifteen dollars and go to hell, 
and I guess he will do it.”’ 

The collection of debts by means of suits at law was much 
more common in early days than it is now; and many lawyers 
had an immense number of such cases on the docket at every 
term. There were also numerous suits upon promissory notes, 
which were given very freely,— partly perhaps because bank notes 
were then upon an unsatisfactory basis. A successful lawyer 
named Brittan accumulated a large fortune by means of promis- 
sory notes. He kept no books of account whatever, but for all 
services which were not paid for on the spot, he took notes pay- 
able upon demand. His habit was to bring suit upon these 
notes at the end of the year; and this, being expected by the 
debtors, aroused no hard feeling. If the note was paid, well; 
but in many cases. where the debtors were men of property, a 
new note was given to cover the old one, with the addition of 
interest and costs, and the new note, in its turn, was sued upon 
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the next year, and so on. By this ingenious process every debt 
owing to Mr. Brittan was immediately converted into a remu- 
nerative investment. 

It was also common for the leading and sometimes the only 
lawyer in a town to be the banker of the place; and not a few 
members of the bar acquired much property in this manner. In 
early times, as I have said, the standard of legal education was 
very low in New England. One authority states that in the 
seventeenth century there were only three or four law books in 
New England, these being Coke’s Entriesand Reports, his Com- 
mentaries and Readings on Magna Charta, the New Terms of 
the Law — and Dalton’s Justice. But as population and business 
increased, and more law books were imported, the standard was 
gradually raised; and in the course of the next century there 
was developed in New England as fine a race of lawyers as any 
country ever boasted. Many of these men had an individuality, 
a raciness which is rare nowadays. This was partly, no doubt, 
because they lived in small and isolated communities. Every 
New England town was then a self-dependent community, an 
intellectual center in a restricted way, instead of being, as now, 
a mere appendage to Boston, or some other city. During the 
early part of the present century, rural New England actually 
tyrannized over the cities on the coast. In a letter written in 
1824 by Judge Story to Daniel Webster this note of false alarm 
is sounded: ‘* The influence of the sea-board is going, and will 
soon be gone.’”” The early New England town had its parson, 
its lawyer, its doctor, and perhaps several other persons of edu- 
cation and substance, and these men gave it a tone, a standard 
of manners and of culture which the same town, in these days, 
completely lacks. Nowadays, the parson, the lawyer, and the 
doctor, are not considered superior to the rest of the commun- 
ity, although in fact they usually are so; but in old times their 
superiority was not only more marked, — it was unhesitatingly 
and universally acknowledged. In the smallest villages there 
were often found lawyers of as good breeding as any in the large 
cities. Such was Mr. Atherton of Amherst, New Hampshire (a 
town to which I have alluded), who died in 1853. «* Erect, digni- 
fied, and handsomely clad, with ruffled shirt, hanging watch, 
VOL, XXX. 24 
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chain and seals, and all the other adornments of his station, at a 
time when the dress was a distinctive badge of the different 
classes of society, he was recognized at a glance as belonging to 
what might be called the patrician order, if such an order there 
be in our republic.’’ It is remarkable, too, how easily and 
naturally men who were born amid the most lowly surroundings, 
and who were brought up in great poverty, acquired in after life 
the dignity of the ‘* patrician order,’’ its kindly condescension to 
inferiors, its fine courtesy to equals. Of this Daniel Webster is, 
of course, the most conspicuous illustration. 

Some of these men endured great privations upon their setting 
out in life. Richard Fletcher, afterward a judge of the Su- 
preme Court of Massachusetts, had to borrow a coat to be 
graduated in at college. Mellen, afterward Chief Justice of 
Maine, settled at Biddeford, in 1792. ‘*I opened my office,”’ 
he relates, ‘*in one of old Squire Hooper’s front chambers, 
in which were then arranged three beds, and half a table and 
one chair. My clients had the privilege of sitting on some of 
the beds. In this room I slept, as did also sundry travelers, 
frequently, the house being a tavern.’’ Sometimes a budding 
lawyer was obliged, literally, to fight his way into business. 
Samuel Fessenden, father of William Pitt Fessenden, settled, 
while still a very young man, at New Gloucester in Maine. 
In one of his first cases he encountered a prevaricating witness, 
whom, upon cross-examination, he completely exposed and held 
up toridicule. This treatment, though well-deserved, so enraged 
the witness, who happened to be the bully of the town, that he 
laid in wait for Mr. Fessenden, and with his coat off and sleeves 
rolled up, made an attack upon him when he came out of the 
court house. But the young lawyer dealt the fellow a straight 
left-hander, and at the same moment tripped him with his foot,— 
so that the bully lay vanquished upon the ground. ‘If you 
have had enough,”’ said Mr. Fessenden quietly, ‘* I will go home, 
for Iam in something of ahurry.’’ This victory pleased the 
townspeople immensely, and at the next term of court Mr. Fes- 
senden entered no less than thirty suits. 

John Prentice, a graduate of Harvard College, undertook to 
establish himself as a lawyer, about the year 1760, in London- 
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derry, Maine, where the population were almost entirely Scotch- 
Irish, — a hardy, thrifty, honest race. These people strongly 
objected to having so superfluous and dangerous a character as a 
lawyer settle among them; but Mr. Prentice, who was a large, 
handsome fellow, offered to fight their best man. The battle 
came off, the young lawyer won it, and he took up his abode in 
Londonderry without further opposition. 

These old New England lawyers had great humor. James 
Sullivan, afterward General Sullivan, began to practice in a very 
small town in Cumberland County, Maine, called Arrowsic. 
Being asked why he chose so insignificant a village, he replied 
that ‘‘inasmuch as he had to break into the world, he thought 
he would try at the weakest place.’”? Samuel Morse of Croydon, 
New Hampshire, brought suit to recover a piece of land of which 
his client alleged that he had been defrauded. The defendant’s 
counsel, in the course of his argument, boastingly said that they 
eared little for the value of the land, and would give the plaintiff 
part of it, if he needed it. In reply, Mr. Morse gravely likened 
the proposal to that of Satan, who ‘ offered to give the Savior all 
the kingdoms of the earth, and did not own a rod of one of them.”’ 

Parker Noyes of Concord, New Hampshire, made a remark 
which seems to show that the bad reputation of the New Hamp- 
shire legislature is of long standing. He said: ‘* The only 
difference between the occupants of the two stone houses in 
Concord [the State prison and the Capitol] is that the former 
have had their trials, and the latter have not.’’ Roger Vose of 
Walpole, New Hampshire, was turned out of his office as 
congressman, through the efforts of Solomon Hale, who 
succeeded him. Soon afterward the two men happened to 
be present at a meeting in some public hall. As they were 
leaving the place, Hale took up Vose’s hat by mistake for his 
own. ‘* Put down that hat,’’ cried Vose; ‘* You’ve got my old 
shoes, and you ought to be contented without my hat, too.”’ 
On a similar occasion, a lawyer who was among the last to go, 
finding his own hat where he had left it, exclaimed, ‘* What 
rogue has taken his good hat and left me my oldone?”’ John 
P. Hale made the following translation of the apothegm that.a 
thing well begun is half done. ‘* A man who is well lathered 
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is half shaved.’’ Thomas Pettingill, member of the bar and 
superintendent of schools, once gave a certificate which read as 
follows: ‘The bearer is, in my opinion, fully competent to 
teach school in any district where there are no scholars.’’ A 
doubt, perhaps, might have been raised in respect to Mr, Pet- 
tingill’s own competency in this respect, for, although a gradu- 
ate of Dartmouth College, he is reported to have delivered 
himself as follows: ‘‘ Some people say the earth is round but 
I know it is flat as a board.”’ 

The idiom was certainly a little freer and more vigorous, 
a hundred years ago, than it is in these more formal days. 
A venerable member of the bar, who began to feel his age, 
remarked: ‘*I can’t stand being hell-pestled round, as I could 
five and twenty years ago.’’ The fact is that men were 
closer to nature, then: their impulses, both good and bad, 
were stronger, and their passions less under restraint. Out- 
bursts of anger were more frequent, and more violent. When 
Edward Livermore, a hot-tempered man, was appointed to 
the bench, it was expected that he would make some scandal- 
ous scenes in court, but happily these expectations were disap- 
pointed. Another judge, an irritable character, who flourished 
in the first part of this century, once performed some remark- 
able, though perhaps temporary cures. He was greatly annoyed 
by persons coughing during the trial of a case. He spoke of it 
again and again with increasing asperity, until at last he directed 
the sheriff to remove from the court room the next man who 
coughed. The trouble ceased. 

John Prentice, of whom I have spoken already, was a tender- 
hearted man, but of a hasty andimperious disposition. On one 
occasion when a part of his hay crop had been wetted by three suc- 
cessive rains, he ordered his men to burn it in the fields as it lay. 
He was a humorist, too, with that spirit of exaggeration which 
such a man would naturally have. Astone wall had been built 
for him, of which he complained bitterly to the constructor, 
asserting that it would never stand the fall of a heavy dew. 
** Why,”’ said he, ‘* I saw a robin alight on it yesterday, and 
when he flew away he knocked down nineteen rods of it at one 
kick.’”’ Mr. Prentice had sixteen children. 
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In the same spirit of humor, and in this case, of really im- 
aginative exaggeration, was the reason which a lawyer named 
Grant gave for leaving the village of Wentworth, New Hamp- 
shire: ** There was not room there; the hills came down all 
around so close together that there was no space to turn around 
in. A little shoemaker moved in and set up business there, 
but when he tried to pull out his wax ends, he hit both his elbows 
against the hills.”’ 

In the early part of this century trials were despatched much 
quicker than they are now, and arguments were much shorter. 
Chief Justice Mellen, writing as early as 1839, said, ‘thirty or 
forty years ago a cause was argued in half an hour, or an hour 
at the most, which now demands half aday; and in accomplish- 
ing the task there is as much round-about declaration, phrase- 
ology, and traveling backwards and forwards, as there was in 
Corporal Trim’s story to Uncle Toby about the King of Bo- 
hemia and his seven castles.” Of Chief Justice Parsons of 
Massachusetts, it was said, referring to his arguments when he 
was at the bar: ‘“‘ He never exceeded an hour, usually he was 
much less than an hour; and he was less than half an hour, 
oftener, than he was more.”’ 

A famous member of the bar once made an argument to the 
jury, the whole of which | here set down: ‘‘ Gentlemen, this is 
nothing more or less than a question of common sense.”’ 

It was said by the late Judge Curtis that while he was on the 
bench, Mr. Judah Benjamin (the only advocate who ever 
achieved the front rank both in the United States and in 
England), frequently argued cases before the Supreme Court, 
and that he very seldom spoke more than twenty minutes. 
Sometimes, said Judge Curtis, his argument consisted merely 
of a lucid statement of the point which he conceived to be at 
issue. 

It would of course be superfluous to dwell here upon the 
better-known lawyers of New England, such as Webster and 
Choate, but there were others hardly inferior to them in intel- 
lect or in character whose names even are not familiar to the 
generation now coming on the stage. Foremost among these 
is Jeremiah Mason, of whom Mr. Choate said: ‘* Asa jurist, he 
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would have filled the seat of Marshall as Marshall filled it; ’’ and 
of whom Mr. Webster said: ‘‘ If you were to ask me who was 
the greatest lawyer in the country, I should answer John Mar- 
shall. But if you took me by the throat and pinned me to the 
wall and demanded my real opinion, I should be compelled to 
say it was Jere Mason.’’ Mr. Mason, Webster’s senior by 
fourteen years, was the leading lawyer in Portsmouth, N. H., 
then a place of some commercial importance, when Mr. Webster 
came there to practice law, and they were frequently pitted 
against each other. These contests were of much benefit to 
Mr. Webster, whose inertia was so great that he never exerted 
his full strength either as lawyer, or orator, except under the 
spur of some strong motive. In a comparison of the two men 
(who became and ever continued warm friends) the late Mr. 
Geo. S. Hillard said: ‘* Jeremiah Mason was a great lawyer; 
Daniel Webster was a great man practicing law.”’ 

Mr. Webster himself once remarked that before he went to 
Portsmouth, his style was florid, even ‘* vicious ’’ as he said, and 
that he was apt to make long sentences and to use large words. 
He soon began, however, to notice that Mr. Mason was, as he 
expressed it, **a cause-getting man.’’ ‘* He had a habit,”’ said 
Mr. Webster, *‘ of standing quite near to the jury, so that he 
might have laid his finger on the foreman’s nose; and then he 
talked to them in a plain, conversational way, in short sentences 
and using no word that was not level to the comprehension of 
the least educated man on the panel. This led me to examine 
my own style, and I set about reforming it altogether.”’ 

Mr. Mason was a man of remarkable height, well-built, fair 
and handsome, with a rather florid complexion, and a quiet 
manner. He was a sort of ideal Yankee; to the end of his life, 
he spoke with a slight nasal twang, and he had the Yankee’s 
habit of questioning strangers, though in his case it was done 
with great courtesy. Mr. Mason had warm feelings, and a relig- 
ious, affectionate nature; but his scorn of all pretense and affecta- 
tion, his great powers of sarcasm and the ease with which he read 
human character, brought him someenemies. Said one who knew 
Mr. Mason well, ** Men stood before him as if made of glass.”’ 
In the hands of such a lawyer, cross-examination rose to an 
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intellectual exercise of a high order. Mr. Mason’s cross-exami- 
nation, when he believed the witness to be untruthful, appears to 
have been based upon the theory that no story can be fabricated 
so ingeniously that when pursued into remote and unlooked-for 
details, it will not disclose inconsistencies. In one case of this 
character, a suit upon a promissory note, there had been a pre- 
vious trial, at which a witness for the defendant swore, falsely, 
that he had seen the note paid by the defendant; and the 
defendant obtained a verdict. Subsequently, a new trial was 
secured, and Mr. Mason was retained by the plaintiff for the ex- 
press purpose of cross-examining this particular witness. When 
the time came, Mr. Mason arose, and in his usual manner, 
began putting questions quietly but very quickly, one after 
another. This continued for an hour or more, the details of the 
alleged payments being gone into with great minuteness, until 
at last a question came which the witness could not answer with- 
out contradicting what he had said before. The sweat gathered 
on his face, and he was speechless. Mr. Mason turned to the 
jury, and said: ‘*I believe I have taken the p’ison out of this 
witness.”’ A verdict for the plaintiff was promptly rendered. 

In a similar case, a case relating to a will, which arose in Mid- 
dlesex County and excited the public interest, Mr. Samuel Hoar 
of Concord represented the heirs at law who were endeavoring to 
break the will, and Mr. Mason was retained by the other side to 
cross-examine Mr. Hoar’s witnesses. The principal witness for 
the will was the nurse, an intelligent woman who had taken care 
of the testator in his last illness, when the will was made. The 
principal witness against the will was a boon companion of the 
deceased, whom Mr. Clarke, junior counsel to Mr. Mason, sus- 
pected would give false testimony. This witness was examined 
in court, by Mr. Hoar, and his evidence evidently produced a 
favorable impression. It then became Mr. Mason’s duty to 
cross-examine him. Mr. Mason asked permission for a brief 
conference with his junior. Turning to Mr. Clarke, he said: 
Is the nurse in court? Mr. Clarke replied that she was. 
*‘ Where is she? ’’ rejoined Mr. Mason; ‘* point her out to me.”’ 
Mr. Clarke pointed her out accordingly, in a distant part of the 
court house. ‘*Go to her,’’ continued Mr. Mason, *‘ and see 
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if she is ready to swear to all that she has told you.” Mr. 
Clarke, reluctant to draw upon himself the gaze of the whole 
court house by so novel a procedure, made some objection, but 
Mr. Mason said very decidedly: ** Do as I desire you, and leave 
the responsibility with me.’’ Mr. Clarke accordingly made his 
way with some difficulty through the throng, spoke with the wit- 
ness a few moments, and came back and reported to his senior 
that all was right. Mr. Mason then began his cross-examination. 
In an easy, conversational and seemingly friendly tone, he asked 
a number of questions which had little to do with the case, with 
a view to disarm the witness’s suspicions, and put him off his 
guard. To this end, also, he occasionally interspersed a remark 
or two commendatory of the witness’s manner and readiness in 
replying. This continued for a brief season, when Mr. Hoar 
objected to the cross-examination as irrelevant, but the Judge 
allowed it to go on. A few moments later the objection was 
renewed, and again overruled. After a short interval, Mr. Hoar 
arose, and with great earnestness and emphasis appealed to the 
court for the third time, protested against a course of examina- 
tion which was wasting the time of the court in inquiries which 
had nothing to do with the matter in hand, and insisted that Mr. 
Mason should state the purpose for which his questions were 
asked. Judge Wilde replied that it was not usual to restrict a 
lawyer of Mr. Mason’s experience in the cross-examination of a 
witness, that to state the purpose for which a question was asked 
would often defeat such purpose, and that all that could be 
asked of Mr. Mason was to say that he had an object in his 
_ inquiries. Mr. Mason then rose, and said that, upon his honor, 
every question he had put was put with a purpose, and that pur- 
pose would be revealed in due season. After this no further 
interruption took place, and the cross-examination went on some 
time longer, and had apparently been brought to a close, and 
the witness had begun to congratulate himself that his fiery 
ordeal had been passed without harm. After a moment’s pause, 
Mr. Mason rose, and slowly approaching him, said, ‘* Mr. Wit- 
ness, [am much obliged to you for the frankness and fullness 
with which you have answered my questions, and I have only 
one more to ask, and will then dismiss you.’’ He then put to 
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him a question, to which the whole previous examination had 
been introductory, and which was so adroitly framed that he 
could not answer it in any way without contradicting some im- 
portant statement previously made. The witness saw at once 
the trap into which he had fallen, and was silent. He trembled, 
turned deadly pale, his knees shook, and he seemed ready to 
faint. Mr. Mason asked him if he understood the question. 
Still no reply, and after a long pause, during which there was 
the silence of death through the court-house, Mr. Mason said, 
‘* You may step down, sir.’’ It is needless to add that this scene 
not only destroyed the value of the witness’s testimony, but 
essentially damaged the appellant’s case. The result of the 
trial was a verdict in favor of the will. 

Another typical New England lawyer of the old stamp, a 
contemporary and friend of Jeremiah Mason, was Daniel M. 
Christie of Dover, New Hampshire, ‘‘ the massive Christie,’’ as 
he was fitly called. For half a century and more, Mr. Christie’s 
daily habit was to repair to his office, immediately after break- 
fast, and to spend the day there, and the evening, until ten 
o’clock, except on those numerous occasions when he was 
engaged, still more arduously, in court. Week in and week out 
he breathed the vitiated air of the court room, and underwent 
the strain of forensic contests, without harm to his grand 
physique. Mr. Christie was a very able lawyer, especially in 
the trial of cases. Hehada habit in his arguments to the jury, 
of dwelling upon any striking expression let fall by a witness in 
a case, which made in hisclient’s favor. In an action, which he 
brought to recover damages for a worthless mare, sold to his 
client, and warranted ‘* sound,’’ one of the witnesses spoke of 
the animal as “the fitty mare.’’ Mr. Christie seized upon that 
damaging expression, repeated it over and over to the jury, roll- 
ing it under his tongue, as the phase is, with emphasis and 
unction. Perhaps the most remarkable thing about Mr. Christie 
was that throughout his whole career he continued to improve 
as an advocate. Even after he was seventy years old he was 
spoken of as a ** growing’’ man; and one who knew him well 
relates that ‘‘ at times, especially in his later years, he indulged 
in bits of humorous description that caused much merriment.”’ 
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That could never have been said of a bad man or of an idle 
man, or of a foolish one. The massive Christie lived to be 
eighty-six years old, and left behind him six daughters, several 
of whom married lawyers. Among his descendants one may 
look to see a chief justice arise. Another successful lawyer 
who resembled Mr. Christie in industry, was Nehemiah East- 
man of Farmington, in the same State. His office hours were 
from four a. m. to ten p. m., and yet he lived to be seventy- 
four years of age. 

An excellent and perhaps one of the last examples of the old 
New England lawyer, was the late Bainbridge Wadleigh, of New 
Hampshire, at one time a senator of the United States. Mr. 
Wadleigh was a tall, strong, handsome'man, somewhat indolent, 
but capable of great exertion, physical or mental. He was not 
a learned or studious lawyer, but he had the legal instinct, and 
he was very effective with a jury, having an easy, conversational 
way of addressing them, and a great fund of humor. An eye- 
witness of the scene once gave me an account of the manner in 
which Mr. Wadleigh routed a country bully, whose enmity he 
had incurred through some political difference. The two men 
met in the ‘*store’’ of asmall town. It was in the evening and 
the usual occupants of the place had come in to ** sit around ”’ 
on barrels and other convenient articles, and discuss the news 
of the day. As soon as Mr. Wadleigh had entered the store, 
his enemy, who was not his inferior in size or strength, came 
forward and at once addressed him with some taunting remark. 
Mr. Wadleigh leaned against the counter, and with his hands in 
his pockets, quietly said: ‘* I don’t care to have any discussion 
with you upon the subject; it would hardly be fair to you for 
me to do so.” F 

** Do you think I ain’t a match for you? ”’ said the other. 

** Why,no,”’ said Mr. Wadleigh, ‘* a sound, whole man ought 
not to put himself against one who has lost an important part of 
the organism that nature gave him.”’ 

** What do you mean?”’ cried the bully, ‘* I’m as sound a man 
as you, and I’ll prove it, too.” 

‘“*Why,’’ said Mr. Wadleigh, and by this time all the idlers 
in the store had gathered about the twomen. ‘I was referring 
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to the well-known fact that you have got a calf’s brain in your 
head, instead of a man’s brain.”’ 

A calf’s brain, you —”’ 

‘¢ Stop,”’ said Mr. Wadleigh, holding up his hand with a com- 
manding gesture. ‘‘ Let me explain. When you were a 
boy,’ he continued, speaking very slowly and gravely, ** you 
had a serious illness, a brain fever, and the physicians decided 
that the only chance of saving your life was to remove your 
brain. This was done by old Dr. Temple of Lewiston, and the 
brain of acalf about ten days old (a grade Durham, as I remem- 
ber), was substituted for it. The case was really a very inter- 
esting one, and it was described by Dr. Temple for the benefit 
of the medical society. You will find his account of the oper- 
ation printed in the 16th volume of Maine Medical Proceedings 
at page 540.” 

This raised a laugh against the bully, and though the man 
could hardly have believed the story, it was nevertheless told 
with such circumstantiality and gravity, that he was fairly stag- 
gered by it, and Mr. Wadleigh following up the attack, soon 
reduced him to terms. 


From the year 1800, if not indeed from an earlier date, down 
to the time of the Civil War, rural New England was a very 
prosperous community. Many persons acquired wealth, and 
having no special use for it, they devoted a part of it to litigation. 
It is always easy to go to law with one’s neighbor. There is a dis- 


pute about a ‘line fence,’’ or a boundary ditch; or about a 
marauding cow who has broken into the plaintiff's close whereby 
he has sustained great loss and damage, to the value, as he says, 
of five hundred dollars, more or less. These farmer-clients 
liked to have a lawsuit on hand as a diversion; it gave them the 
pleasure of a contest, and it gave them something to think about. 
They often became, theoretically, good lawyers themselves, fully 
appreciating and enjoying the subtle points of argument taken 
by their counsel. Those were palmy days! A man who goes into 
litigation for fun is of course willing to pay well for it; and 
these rural clients were very profitable to the bar. To have a 
case in court was as good as a play for them. In fact, the 
court room took the place of the theater. Sometimes these 
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contests, especially when they were between neighbors, excited 
great bitterness of feeling. But more often the respective 
suitors took a very calm and civilized view of the dispute between 
them. It was a duel to be conducted (chiefly by their lawyers) 
in all civility. I knew of one case in which this feeling was 
carried to a really admirable extreme. It arose in the little town 
of Rangeley, in Maine, at the head of Rangeley Lake. The 
plaintiff was one Burke, a man of a speculative turn, sometimes 
‘** well fixed ’’ as the phrase is, and sometimes poor. The de- 
fendant was Squire Toothaker (a justice of the peace but not a 
lawyer), the rich man of the village. When the day of trial 
approached, Burke found himself without money to pay his 
lawyer, or to discharge the other expenses of the suit. He must 
borrow money, and why not of Squire Toothaker, who always 
had money to lend on good security? Accordingly to Squire 
Toothaker he went. ‘* It is a pure matter of business,’’ he said 
to his friends; ‘‘and I may as well pay interest to him as to 
anybody else.’’ The Squire took a similar view of the case. 
He knew that Burke might get the necessary funds elsewhere, if 
not of him, and he was loth to lose an opportunity of lending 
money to anybody (though it were the devil himself), at a good 
rate of interest. So Squire Toothaker furnished the funds with 
which the lawsuit against himself was prosecuted, and when the 
case came on, Burke and he, plaintiff and defendant, journeyed 
together from Rangeley to Farmington, the shire town, where 
the trial was, and there they slept in the same bed. Such men 
were what one might really call clients; they were good clients; 
they were clients — what higher praise can we give them? worthy 
of the old New England lawyers! 


Henry Cuaitps Merwin. 
Boston, Mass. 
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POWER OF MUNICIPAL CORPORATIONS TO REGU- 
LATE TELEPHONE CHARGES, CONTROL STREETS, 
AND FORCE OVERHEAD WIRES INTO CONDUITS.! 


. To the Honorable, the Upper House of the Common Council: 


GENTLEMEN: Your judiciary committee ask my opinion as to 
the validity of an ordinance entitled «‘ An Ordinance Regulating 
the Prices to be Charged by Telephone Companies for Tele- 
phones and Telephone Service,’’ now pending. 

When the question was first presented, my impressions were 
against the validity of such an ordinance; but upon a somewhat 
careful investigation of the subject 1 have reached a different 
conclusion and submit the following review of that and kindred 
questions :— 


Facts. 


The present telepnone company was incorporated August 24, 
1882, under the provisions of Chapter 21, of Article 5,? of the 
Revised Statutes of Missouri, of 1879. Sections 875, 879, 
883 and 888 thereof, and being the sections involved in this 
inquiry, are substantially the same as Sections 2717, 2721, 2725 
and 2730 of the Revised Statutes of 1889. 


CONTENTION OF THE COMPANY. 


It is claimed by the telephone company that they were in- 
corporated under the law as it stood at the time of their organ- 
ization, which gave them the right ‘‘ to make such reasonable 
charges’’ as the company ‘‘ may establish;’’ that it has estab- 
lished these rates and that it is not now within the power of the 


1 This was an Official opinion de- requests have come to us for it that 
livered by Hon. Henry Clay McDougal, we have concluded to print it in full.— 
City Counselor of Kansas City, Mo. Eps. Am. Law. REv. 

Since our reference to it in our last 2 Secs. 874 to 891 inclusive. 
issue (30 Am. L. Rev. 275), so many 
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city to regulate such charges. This contention, upon the ground 
that the rights granted to the company by the State were as 
’ inviolable as the rights of a corporation organized under a special 
act, and the cases of St. Louis v. Bell Tel. Co.,! People v. Keese,? 
are cited in support of that contention. 

But that the State, through its legislature, by virtue of its 
reserved power, may fix a rate of charges and may delegate this 
power to a municipal corporation, is conceded. 


CONSTITUTIONAL QUESTIONS. 


The constitution of the State,’ in force when this company 
was organized, provided that a city of this class ‘‘ may frame a 
charter for its own government consistent with and subject to the 
constitution and laws of this State’ * * * If, and when 
duly ratified, ** it shall * * * become the charter of such 
city, and supersede any existing charter and amendments there- 
of,’ * * * &butsuch charter and amendments shall always 
be in harmony with and subject to the constitution and laws of 
Missouri.”’ 

Enasiine Act. 


Under this constitutional grant of power the State legislature 
in 18874 passed what is commonly known as the ‘ Enabling 
Act,’’ under which a city of this class was given the right 
to ** frame a charter for its own government, consistent with 
and subject to the constitution and laws of this State, * * * 
but such charter shall always be in harmony with and subject to 
the constitution and laws of the State.’’® 

Section 1841 provides that ‘* such charter shall be and consti- 
tute the entire organic law of such city, and shall supersede all 
laws of this State then in force in terms governing or pertaining 
to cities having one hundred thousand inhabitants or more.”’ 

This act also provides * that the city ‘* shall have exclusive con- 
trol over its public highways, streets, * * * any law of this 


196 Mo. 623. 4 Laws Missouri, 1887, pp. 42-51; R. 
2 27 Hun, 483. S. 1889, Secs. 1840-1892. 
8 Art. IX., Sec. 16. 5 Sec. 1840. 


6 Section 50, R. S. Sec. 1889. 
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State to the contrary notwithstanding,’’ and Section 51 of that 
act} is as follows :— 

Sec. 51. ** It shall be lawful for any such city in such charter 
or by amendment thereof, to provide for regulating and control- 
ling the exercise by any person or corporation of any public fran- 
chise or privilege in any of the streets or public places of such 
city, whether such franchises or privileges have been granted by 
said city, or by or under the State of Missouri, or any other 
authority. 

Section 53 repeals all acts and parts of acts in conflict with 
the act in question. 


CHARTER Provisions UNDER CONSTITUTION AND EnaBLiInG Act 


The language of this Enabling Act is copied into and made a 
part of Section 20, Art. XVII., of the City Charter. 

Another charter provision in point is found in paragraph 28, 
Section 1 of Article III., wherein it is provided that the mayor 
and common council ‘* shall have power by ordinance: ”’ 

‘*To regulate the prices to be charged by telephone, telegraph, 
gas and electric light companies, and to compel them and all 
persons using, controlling or managing electric wires for any 
purpose to put and keep their wires under ground, and to reg- 
ulate the manner of doing the same and the use of all such wires 
and all connections therewith. 

In addition to this, Subdivision 5, of Sec. 1, Article III., of 
the charter, gives to the mayor and common council ** power, 
by ordinance to have exclusive control and power over the 
streets, to enforee and regulate connections with sewer, gas 
and water mains, and conduits of all kinds laid in or under the 
streets and highways of the city for any purpose.” 

And the 31st subdivision of Section 1 of this article contains 
what is called the ‘* General Welfare Clause,’’ wherein the city 
is given the right ‘‘to pass, publish, amend and repeal all such 
ordinances, rules and police regulations not inconsistent with the 
provisions of this charter or the laws of the State, as may be 
expedient in maintaining the peace, order, good government, 


1 R. S. Sec. 1890. 
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health and welfare of the city, its trade, commerce and manu- 
factures, or that may be necessary and proper for carrying into 
effect the provisions of this charter.’’ 

And under Section 3 of Article III., of the charter, the city 
has the power to ‘*take down and remove buildings, walls or 
superstructures that are or may be dangerous, or require owners 
to remove or put them in a safe and secure condition at their 
own expense.”’ 

And the 10th subdivision of Section 1, of Article III., also 
gives the city the “‘ right to license, tax and regulate * * * 
telegraph companies or corporations or institutions.”’ 


St. Louis Casgs. 


Our present constitution went into operation Nov. 20, 1875. 
The ‘‘Scheme and Charter’’ of St. Louis was authorized by 
this same constitution, was afterwards ratified by the voters 
of that city, and went into effect Oct. 22, 1876. This was 
more than ten years prior to the passage of the ‘* Enabling Act’”’ 
of May 10th, 1887, and of this act, it is worthy of note, St. 
Louis has never availed itself. 

In and by this ‘* Enabling Act’ the State transmitted to and 
vested in Kansas City, upon the adoption of the present charter 
thereunder, the rights of the State to regulate and control the 
exercise of the rights of telephone and like public franchises. 
As St. Louis does not possess the rights which Kansas City has 
under the ‘‘ Enabling Act’’ and as, in this respect, its chartered 
rights are not the same, it follows that the cases of which St. 
Louis v. Bell Tel. Co.,' is a type, are not applicable to Kansas 
City. 
Stare Recuiations anp Controt GENERALLY — DELEGATION OF THAT 

Power To 


Section 5 of Article XII. of our constitution is as follows:— 
Section 5. Potice Powers or THE STaTeE.—The exercise of 
the police power of the State shall never be abridged, or so con- 
strued as to permit corporations to conduct their business in such 


1 96 Mo. 625. 
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manner as to infringe the equal rights of individuals, or the gen- 
eral well-being of the State.”’ 

‘¢ Under the inherent power of police regulation and control 
over persons and property within its limits a State may regulate 
the management of the property of telegraph companies, impose 
a tax upon them and provide for the proper conduct of the 
company’s business.’’? 

A statute which required that in large cities telegraph and tele- 
phone lines should be placed under ground in proper subways 
has been held valid and a proper exercise of the State’s power 
of police regulation.? 

‘* But a telephone company is engaged in a business affected 
with a public interest within the meaning of the rule laid down 
in a leading case,* and the State in the exercise of its police 
power may therefore regulate the charges of such companies 
and provide a maximum rate which their charges shall not 
exceed.”” 

And it is also stated on page last cited that :— 

‘*The State may delegate its right of police regulation to a 
municipal corporation; but whether sucha delegation has been 
made in any particular case depends upon the construction of 
the charter of statute.”’ 

In commenting on this text the note says that in the St. Louis 
case: ‘*It was held that the power to regulate telegraph com- 
panies included a similar power over telephone companies 
although the latter were not in existence at the time of the grant 
of authority. 

‘‘ After the city, by virtue of its power to regulate, has 
designated the streets in which a company may place its wires, 
and the company has conformed to all the conditions, and ex- 
pended money in placing its poles on said streets, the municipal- 
ity cannot revoke the designation except for just and sufficient 
cause. But the fact that a company has obtained permission 
from the city to occupy the streets, does rot secure immunity 
for it from subsequent regulations prescribed by the legislature 


126 A. & E. Enc. of Law, 767. § Munn vp. Illinois, 94 U. 8. 113. 
225A. & E. Enc. of Law, 768 and 425 A. & E. Enc. of Law, 771-2. 
cases cited, note 2. . 
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which do not amount to an impairment of its substantial vested 
rights.’’ } 

In speaking of the rights which the Bell Telephone Company 
had in the city of St. Louis, Judge Black, speaking for our 
Supreme Court, says: ‘* And since the defendant [the telephone 
company ] has conferred upon it special franchises and privileges, 
including the right of eminent domain, the corporation is sub- 
ject to public regulations, and we shall take it for granted that 
the State has the power to fix and prescribe a maximum rate for 
telephone services. That this power could be delegated to 
municipal corporations is equally clear.’’? 


TELEPHONE Companies SuBJECT TO LEGISLATIVE CONTROL. 


** A telephone company is a common carrier, subject to leg- 
islative control.* It is a carrier of news, in the sense in which 
a telegraph company is acommon carrier. Notwithstanding the 
patented quality of the instrument used by it to transmit the 
news, the State may regulate the prices to be charged by the 
company.° The power of a State legislature to prescribe the 
maximum charges which a telephone company may make for 
services rendered, facilities afforded or articles of property fur- 
nished for use in its business, is plenary and complete.® Prop- 
erty thus devoted to a public use becomes a legitimate subject of 
legislative regulation and control.’ * * * What the legisla- 
ture may do it may delegate the authority todo. Thus from the 
earliest history of the State authority to vacate highways in 
country districts has been conferred on special tribunals. Like 
authority has frequently been conferred on municipalities. No 
reason appears why all such authority possessed by the legislature 
may not be thus delegated. But the delegation of such power 


125 A. &E. Enc. of Law, 723 and 4 Ibid. 


cases cited in notes. 5 Central Union Tel. Co. v. State, 2 
2 St. Louis v. Bell Tel. Co., 96 Mo. West Rep. 775; 106 Ind. 1; Patterson 
623, 627-8. v. Kentucky, 97 U.S. 501; 24 L. Ed, 


5 Hocket v. State, 2 West Rep. 764; 1115. 
105 Ind. 250; Central Union Telegraph 6 Hocket v. State, 2 West Rep. 771; 
Co. v. State, 2 West Rep. 773; 106 105 Ind. 250, 
Ind. 1. ™ Munn v, Ill., 94 U. S. 113. 
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must plainly appear, either by express grant or by necessary 
implication.’’ 


Has THE StaTE DELEGATED ITs POWER TO THE City? 


Under Sections 50 and 51 of the Enabling Act? it is clear that 
this question must be answered in the affirmative, for the former 
provides the city ‘* shall have exclusive control over its public 
highways, streets,’’ etc., ‘* any law of this State to the contrary, 
notwithstanding ;’’ while the latter grants to the city the right 
‘*to provide for regulating and controlling the exercise * * * 
of any public franchise or privilege in any of the streets or public 
places of such city, whether such franchises or privileges have 
been granted by said city or by or under the State of Missouri, 
or any other authority.”’ 

It would be difficult to delegate the State’s power in stronger, 
clearer language than that employed by the law-making power 
of the State in the sections named. 


Tue City AccEPTeED THE Power THUS DELEGATED BY THE STATE. 


In and by its charter, adopted in 1889, the city accepted the 
power thus delegated to it by the State and therein made ample 
provisions for the exercise of such rights: First, by declaring 
that the city ‘* shall have power by ordinance’” * * * To 
have exclusive control and power over the streets * * * of 


the city; ’’ and second, by electing ‘‘ to provide for regulating 
and controlling the exercise * * * of any public franchise 
or privilege in any of the streets or public places of such city”’ 
and by reserving to itself the power ‘‘ to regulate the prices to 
be charged by telephone’’ companies. These and other pro- 
visions of the charter have been fully quoted heretofore and need 
not be here repeated. 

In addition to this, and as an offset to the claim that telegraph 
and telephone companies have the right under the State laws to 


1 Morris & E. R. Co. v. Newark, 10 6 Cent. Rep. 540; 49 N. J. L. 344; 
N. J. Eq. 363; Jersey City Gas v. Lawyers’ Reports Ann’t’d, Book 2, 
Dwight, 28 N. J. Eq. 242; 36N.J.L. page 278 note. 

79; 24.N. J. Eq. 158; 18 N. J. Eq. 72; 2 R. S. 1889, Secs. 1889, 1890. 
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the use of streets (subject only to the city’s right to say where 
the poles shall be placed) it is curious to note the fact that 
Kansas City, from the date of its organization, has always been, 
as itis now, under a special charter. I have not before me the 
original charter of 1853, nor any of the amendments thereto 
granted by the legislature prior to the charter of 1875. ° But 
under the charter of 1875, as well as under the present charter, 
the city was granted, and since 1875 has had, the right ‘to 
have exclusive control and power over the streets, sidewalks, 
alleys * * * public grounds and highways of the city” 
with the right ‘* to prevent and remove all encroachments there- 
on or obstructions thereof.’’! 

So that whatever rights the State originally had to the control 
of and power over the streets of this city, its legislature, begin- 
ning with the charter of 1853, attempted to vest in the city. 


RIGHTS OF THE TELEPHONE COMPANY. 


Aside from specifying where its poles should be located, ete. ,? 
the city has never, by ordinance or otherwise, attempted to regu- 
late or control the exercise of the telephone company’s franchise. 
Hence, all rights here in question which the company now has, 
are derived from the statute and are as follows: — 

Under Section 2717, R. S. 1889,° the company is granted the 
power to ‘*construct, operate and maintain lines of tele- 
phone * * * between such points as they may from time 
to time determine and to make such reasonable charges for the use 
of the same as they may establish.”’ 

Section 2721, R. S. 1889,‘ provides that telephone and 
telegraph companies ‘‘are authorized to set their poles, piers, 
abutments, wires and other fixtures along, across or under 
any of the public roads, streets and waters of the State in 
such manner as not to incommode the public in the use of such 
roads, streets and water; provided, any telephone company 
desiring to place their wires and other fixtures under ground in 


1 Charter, 1875, Subd. Seventh, 2 Under Section 2730 R. 8S. 
Section 1, Art. III.; Charter, 1889, 5 Section 875, R. S. 1879. 
Subd. Fifth, Section 1 of Art. III. 4 879 R. S. 1879. 
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any city shall first obtain consent from said city through the 
municipal authorities thereof.’’ ! 

And Sec. 2725? of the statutes prescribing the duties and 
obligations of such companies, provides that they shall receive 
and transmit communications ‘*‘on payment or tender of their 
usual charges for transmitting dispatches as established by the 
rules and regulations of such telephone or telegraph company.”’ 

The contention of the company under this statute is, first, that 
they have the absolute statutory power ‘‘ to make such reasona- 
ble charges * * * as they may establish,’’ and second, 
that they are under no legal obligation to receive or transmit 
communications, except ‘‘ on payment or tender of ¢heir usual 
charges for transmitting dispatches as established by the rules 
and regulations of such telephone or telegraph company,’’ and 
further, these are vested rights which cannot be taken from them 
by the city. 

It has already been shown that the State had the reserved 
power of control and regulation of the company; that it had the 
right to and did delegate this power to the city, which duly 
accepted the same, and that under the charters of the city, from 
its organization in 1853 up to date, the city, and not the State, 
has had the ‘ exclusive control and power over ”’ its streets. 

But aside from all this the power ‘ to make such reasonable 
charges * * * as they may determine ’’ is not only subject 
to State and municipal control; but that grant *‘ does not carry 
with it the power to declare what shall be deemed reasonable,”’ 
and under the common law, as well as under similar statutes, the 
courts have the right to determine, under all the facts and 
circumstances, as a matter of law, whether such charges are 
reasonable or not. 


Covurt To QuesTION oF REasONABLE CHARGES.”’ 


The statute did not attempt to grant to the company the 
arbitrary power to fix an arbitrary charge, but limited their right 
to ‘*make such reasonable charges * * * as they may 
establish.’”” The law-makers used that word ‘reasonable ’”’ 


1 This proviso was added in R. S. 1889. 2 883 R. S. 1879. 
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advisedly. It means something — just what it says — ‘* reason- 
able charges.’’ Bouvier and other law-writers define the word 
reasonable ’’’ to mean ‘‘ conformable or agreeable to reason ; 
just, rational, equitable.’’ If the rates now charged by the 
company are not *‘ reasonable charges ’’ within these definitions, 
the courts would have the right to so reduce them as to bring 
them down to ‘reasonable charges.’’ The company has no 
more right to make its rates ‘* excessive or immoderate ’’ than 
would the city to reduce such rates below a ‘‘reasonable charge.”’ 
Each must be governed by the reasonableness of the charge. 
That this is the rule in similar cases will be seen from the follow- 
ing authorities: — 

«* Where special stipulations are inserted in charters authoriz- 
ing the naming of reasonable rates of freight not beyond a 
certain maximum they are simply declaratory of what the com- 
mon law is. So, too, the constitutional provisions recently 
adopted in many of the States and the various statutes regulating 
carrier’s charges, are simply declaratory of the common law. 
At common law the court is to judge of the reasonableness of 
freight charges; and where a franchise to take such toll as the 
company should think reasonable was granted, it was held that 
the restraint of such franchise to tolls reasonable in fact was a 
judicial, not a legislative function.’’ ! 

In the case of Gard v. Callord,’ the court said: ‘* The ques- 
tion whether reasonable or not was a question for the court and 
not for the jury.’”” On a motion for a new trial the court 
adopted as its own rule the language of Coke: ‘* What shall be 
deemed in law to be reasonable, shall be judged, all circum- 
stances considered, by the judges of the law, if it comes 
judicially before them.”’ 

In Lowden v. Hierons,' it is said that the ‘* judge alone could 
decide whether such tolls were or were not reasonable.”’ 

In Attorney-General v. Railroad Co.,* where the charter con- 
tained ‘‘a franchise to take such toll as the company should 
think reasonable the court said: ‘ We are of the opinion that 


18 A.&E. Enc. of Law, p. 906. 3 2 Moore, 102. 
26M. &S. 70, cited in notes 8 A. & 4 35 Wisconsin, 426. 
E. Enc. of Law, 906. 
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the franchise is not one vesting in the corporation an absolute 
right of exacting whatever tolls it might see fit. The courts 
have authority to limit the rate to reasonable tolls — to tolls 
reasonable, not in the arbitrary judgment of the corporation, 
but in fact * * * and the restraint of a franchise to take 
reasonable tolls, to tolls reasonable in fact, is a judicial, not a 
legislative function.’ ”’ 

‘* That the legislature may also, from time to time, regulate 
the use of the franchise, and limit the amount of the toll which 
it shall be lawful to take, in the same manner as they may regu- 
late the amount of tolls to be taken at a ferry or for grinding at 
a mill, unless they have deprived themselves of that power by a 
legislative contract with the owners of the road.’’! 

‘* Where a carrier’s charter contains a provision that the 
company may establish such rates of fare and freight as i¢ may 
deem reasonable, or such rates as do not exceed a certain maxi- 
mum, the question arises, does the grant of such a privilege 
constitute a contract leaving to the carrier the adjustment of 
charges unrestrained by other limitations than they shall be 
reasonable or within the maximum? Although there has been 
some conflict of opinion the question must be answered in the 
negative. The common law rule that the carrier’s charges shall 
be reasonable would in any event be read into the charter. The 
granting of aright to fix reasonable charges does not carry with it 
the power to declare what shall be deemed reasonable; such a priv- 
ilege belongs to that class of powers the granting of which can 
only be made in express terms, every presumption being against 

Chief Justice Waite, speaking for the Supreme Court of the 
United States, strongly and clearly states the rule as follows: 
‘* Power is granted to fix reasonable charges; but what shall be 
deemed reasonable in law is nowhere indicated. There is no 
rate specified nor any limit set. Nothing whatever is said of the 
way in which the question of reasonableness is to be settled. 
All that is left as it was. Consequently, the power which the 
State had in the matter before the charter it retained afterwards. 


18 A. & E. Enc. of Law, 909 note. 28 A. &E. Enc. of Law, 914. 
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The power to charge being coupled with the condition that the 
charge shall be reasonable, the State is left free to act on the 
subject of reasonableness within the limit of its general authority, 
as the circumstances may require. The power to fix reasonable 
charges has been granted, but the power of declaring what shall 
be reasonable has not been surrendered.” ! 

‘** In addition to the implied condition that the privileges and 
franchises of a corporation shall not be abused, the condition is 
also implied that the corporation shall also be subject to such 
reasonable regulations as the legislature may from time to time 
prescribe, which do not materially interfere with or obstruct the 
privileges the State has granted and which serve only to secure 
the ends for which the corporation was-created.’’ ? 


Tue 1s CONTROLLING. 


The question here involved relates solely to the regulation of 
the charges of telephone companies within Kansas City. Itis 
purely a local municipal question. In its solution the people of 
the State, outside of the city limits, have no sort of interest. Its 
determination involves the proper construction of the constitu- 
tion, the Enabling Act and the city charter and these alone. If 
the city has availed itself of the rights granted by the constitu- 
tion and the Enabling Act, as is believed, then the city charter is 
supreme and the provisions of the statute, hereinbefore quoted, 
** must yield to the provisions of the adopted charter.”’ 

In the State ex rel. Kansas City v. Field,’ our Supreme Court, 
in speaking through Judge Black of the powers of this city to” 
frame for itself such a charter as it might deem advisable, said : — 

‘* The Enabling Act of March 10, 1887, is in perfect accord 
with the spirit of the constitution, and it discloses a well- 
defined purpose to clear the legislative field and pave the way 
for the adoption of a charter which will of itself present a com- 
plete system of local municipal government. It says the char- 
ter thus adopted shall be and constitute the entire organic law 
of such city.” 


1 Stone v. Farmer T. & L. Co.,116 113 U.S. 574; 4 A. & E. Enc. of Law, 
U. S. 307 and cases cited. 210, and notes. 


2 Chicago Life Ins. Co. r. Needles, 3 99 Mo. 352. 
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That was a Kansas City grading case, and in discussing the 
force and effect of the Enabling Act, Judge Black in this opinion 
further says :— 

‘* Whether we look to the letter of this enabling statute, or 
are guided by its object, purpose and intent, the result is the 
same. Under it, laws, though general they may be, which relate 
alone to the government of cities, must yield to the provisions 
of the adopted charter.”’ 

‘¢ This matter of assessing damages and benefits for grading 
and regrading streets naturally falls within the domain of 
municipal government. The act of 1885, as amended, is one 
of those laws which the Enabling Act declares shall be super- 
seded by the adopted charter. When the present charter of 
Kansas City became a law, the eighth article suspended and 
took the place of the general law of 1885. That a general law 
relating to municipal affairs may be in this way, in effect, re- 
pealed, so far as the particular locality is concerned, is estab- 
lished by State v. Binder.? 

In the more recent case of Kansas City ex rel. &c. v. Scarritt, 
wherein an act of the legislature empowering a city of this class 
to establish and maintain a system of parks and boulevards was 
declared unconstitutional for the reason that it was inconsistent 
with the charter amendment and violated the right of this city 
to frame its own charter and establish local self-government, 
the distinction between matters of purely local municipal con- 
cern and those in which the people at large had an interest was 
clearly pointed out, and it was held that while the legislature 
might by general laws regulate all matters ‘* which concern the 
relations of the State to the locality,’’ yet that upon questions 
relating ‘* solely to matters of internal municipal government ”’ 
the city had the right to regulate its own affairs. 

After reviewing the cases and making the distinction above 
referred to, the court says: — 

‘¢ The protection in regard to local affairs, accorded by the 
constitution to cities organized under the special license given in 
Article 9 of that instrument, does not reach so far as to prevent 


1 38 Mo. 451. 
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legislation on the various subjects considered in the cases above 
mentioned. 

**In Westport v. Kansas City,’ the ordinance for extending 
the limits of the latter city was held invalid because it had 
not been submitted to a vote in the city. That was the point in 
judgment in that case; and that result was in accord with the 
one reached in the case at bar. The same may be said in re- 
spect to the decision, State ex rel. v. Field,? which held that 
the freeholder’s charter of Kansas City operated to repeal a 
prior statute of the State in respect of street opening proceedings, 
the latter being then held to be a subject which ‘ naturally falls 
within the domain of municipal qreomanent, to quote the words 
of Judge Black in that case. 


. * * * * * * * * * * * 


** The above decision referred to, should not be held to war- 
rant the exercise of State legislative power over such city char- 
ters, so far as relates to the government of subjects of merely 
local and municipal concern, in view of the plain provisions of 
the constitution discussed in the opinion heretofore delivered in 


this case.’’® 

So in the still more recent case of State ex rel. St. Louis 
Underground Service Company v. Murphy,‘ our Supreme Court, 
in speaking of the power of a constitutional city to regulate the 
use of its streets, uses the following language on page 786:— 

‘* The power to regulate the use of streets is. very comprehen- 
sive. The word ‘regulate’ is one of broad import. It isa 
word used in the Federal constitution to define the power of 
Congress over foreign and interstate commerce, and he who 
reads the many decisions of this court will perceive how 
broad and comprehensive it has been held to be.® Under 
the power thus delegated it cannot now be questioned that the 


1.(1891) 108 Mo. 141; 15S. W. 497; Ferrenbach v. Turner, 86 Mo. 
Rep. 68. 416; Schopp v. City of St. Louis, 117 

2 (1889) 99 Mo. 352; 12S. W. 802. Mo. 136; 22S. W. 808. 

8 Kansas City ex rel. v. Scarrit, Mo. 4 Reported in 31 S. W., at page 784. 
* Park Case.”? Julia Bldg. Assn. v. Bell 5 Mr. Justice Brewer, in St. Louis 
Tel. Co., 88 Mo. 258; City St. Louis v. W.U. Tel. Co., 149 U. S, 469, 13 
v. Bell Tel. Co., 96 Mo. 626; 108. W. Supt. Ct. 990. 
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municipal authorities can permit the use of the surface of the 
streets for the erection of telegraph and telephone poles and the 
laying of railroad tracks; the space above the surface for 
stringing electric wires for the transmission of messages 
and the creation of light; and may also permit the laying of 
water and gas pipes and sewers beneath the surface.! These 
uses are all of a public nature and are not inconsistent with the 
public uses to which the streets were dedicated. Under the 
general power fo regulate the use of streets, the city has the 
authority to authorize corporations and persons for the purpose 
of serving the public, to string telegraph, telephone, or electric 
light wires, upon poles above the surface, or through conduits 
beneath the surface of the streets, provided such structures and 
mechanical appliances do not materially interfere with the 
ordinary uses of the streets and public travel thereon.”’ 


Tue Crry May Tax THE Po.es anp Business oF TELEPHONE AND TELE- 
GRAPH COMPANIES. 

Upon this point the Supreme Court of the United States 
recently said :— 

‘* But a license tax of $500 imposed by a city ordinance as a 
condition of carrying on business exclusively within the city by 
sending messages between points in the same State, other than 
messages sent for the United States government, its: officers or 
agents, is not unconstitutional, although the company is also 
engaged in interstate business. While the interstate business 
of the company, or that which is done by it for the United 
States government, cannot be prohibited, or in any respect inter- 
fered with by municipal or State authorities, such part of the 
business of the company as consists of messages for private 
individuals between points in the same State is subject to State 
regulations and burdens, although they are not within points be- 
tween the city, but between that city and other places within the 
State, so that a license tax or other burden may be imposed in 
two cities for the same message.”’ ? 


1 Chicago Life Ins. Co. v. Needles, 2 Postal Tel. Cable Co. v. Charles- 
118 U. S. 574; 4 A. & E. Enc. of Law, ton, 153 U. S. 692. 
210, and notes. 
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‘It is established that a municipal corporation being charge- 
able with the duty of supervising the construction and mainte- 
nance of electric lines within its streets and public places in order 
to prevent danger to the people from their defective condition, 
may impose upon such electrical lines a reasonable charge to pay 
for such supervision.’’ } 

A charge of one dollar per annum for each pole was held not 
to be unreasonable in Chester City v. W. U. Tel. Co.,’? Allentown 
v. Western Union Tel. Co.® 

And in a Missouri case that went to the Supreme Court of the 
United States, it was held that a charge of $5.00 per pole for 
the privilege of using streets, alleys, and public places of the 
city of St. Louis, being graduated by the amount of use, is 
held by the Supreme Court of the United States not to be a 
privilege or license tax, but to be valid as a charge for the use 
of the property (streets) of the city.‘ 


CoNnCLUSIONS. 


From the foregoing considerations, my conclusions are :— 

1. That under the constitution and the Enabling Act the city 
had the right to make the present charter; that having availed 
itself of that right, this city charter stands precisely upon the 
same footing as if the rights thereby secured had been directly 
granted to-the city by legislative enactment and that in matters 
of purely local concern the charter now is ‘ the entire organic 
law ’’ of the city. 

2. That the reserved right of the State to regulate and con- 
trol telegraph and telephone companies was, under the consti- 
tution, directly delegated to the city by the Enabling Act and 
was accepted by the city by the adoption of this charter. 

3. That under the express terms of the Enabling Act the State 
granted to the city the power of * regulating and controlling the 
exercise ’’ of these and kindred franchises or privileges ; that in 
adopting the charter thereunder the people expressly reserved to 


1 Note page 163, Lawyers Ann’t’d 4 St. Louis v. W. U. Tel. Co., 148 
Rep., Book XXIV. U. S. 92. And same on denial of 


2 154 Pa, 464. rehearing in 149 U. 8. 467. 
> 148 Pa, 117. 
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the city the power to ‘‘ regulate the prices to be charged by tele- 
phone, telegraph ’’ and like companies, and that this right is as 
clear as if fixed by a general law of the State. 

4. That under the right granted the city ‘‘ to have exclusive 
power and control over the streets’’ and the right to ‘‘ take 
down andremove * * *  superstructures that are or may be 
dangerous,”’ the city has the power to force every wire used by 
persons or corporations over, above or in any of the streets of 
the city into underground conduits, and if found dangerous, 
may take down and remove all such poles and wires. 

5. That under the * right to license,tax and regulate * * * 
telegraph companies or corporations or institutions,’’ the city 
has the power to impose a tax upon each pole or upon the busi- 
ness of such telegraph and telephone companies, as has been twice 
expressly decided by the Supreme Court of the United States. 

My only apology for going beyond the scope of your inquiry 
is that the several matters mentioned are of interest to the people 
and worthy of your consideration. 

I trust you will pardon me for adding, by way of suggestion, 
one word of caution: In providing, by ordinance, the ways 
and means for the enforcement of the several powers above 
enumerated, do not lose sight of the facts that each of these 
rights must be exercised in a reasonable manner; that each 
presents a judicial question which, under the law, must ultimately 
be determined by the courts and not by the common council ; 
that under the guise of regulation, property of persons or cor- 
porations may not be confiscated and that any arbitrary or 
unreasonable exercise of any of these rights will not only be 
productive of vexation and expensive litigation, but will not be 
sustained by the courts. Hence it is of first importance to the 
city that your action should be characterized by such a spirit of 
conservative fairness and reasonableness as to commend itself to 
the honest judgment of just men as well as to the courts. 

I herewith return the original ordinance submitted, together 
with a draft of a substitute, which in my judgment will be sus- 
tained by the courts, for such action as to you shall seem best. 

Respectfully submitted, 
Kansas City, Mo. H. C. McDoueat. 
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THE EVILS OF LOBBYING, AND PROPOSED REMEDY. 


Webster defines lobbying,’’ address or solicit mem- 
bers of a legislative body in the lobby or elsewhere away from 
the House with a view to influence their votes. This is prac- 
ticed by persons not belonging to the legislature.” A lobby 
member is said to be ** a person who frequents the lobby of the 
House of legislation for the purpose of influencing measures.”’ 
In a free government laws are enacted by representatives chosen 
by the electors of the various representative districts of a State. 
These representatives are supposed to be chosen because they 
are in sympathy and accord with their constituents and the State, 
and hence will as far as may be consistent with their sense of 
duty, carry out their wishes. From the nature of the case free- 
dom of action must be allowed those charged with the power 
and duty of making laws. To secure absolute independence of 
speech and performance of duty no member is liable in any civil 
or criminal action for words spoken by him in debate in the 
House of which he is a member. This is necessary in order 
that wrongs and abuses may be exposed fully and fearlessly. If 
a charge is false the friends of the parties unjustly accused have 
an opportunity to deny or explain the charges and each House 
has authority to punish members thereof for disorderly conduct, 
or even expel them where the charges against them when proved 
show that they have committed acts which render them unfit to 
sit as members of the body. 

Demosthenes, in describing what is law, said: ** The design 
and object of laws is to ascertain what is just, honorable and 
expedient; and when that is discovered it is proclaimed as a 
general ordinance equal and impartial to all. This is the origin 
of law which for various reasons all are under an obligation to 
obey, but especially because all law is the invention and gift of 
heaven, the resolution of wise men, the correction of every 
offense, and the general compact.of the State; to live in 
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conformity with which is the duty of every individual in 
society.’’} 

Blackstone says, ‘* Municipal or civil law regards him (man) 
also as a citizen and bound to other duties toward his neighbor 
than those of mere nature and religion; duties which he has 
engaged in by enjoying the benefits of common union; and which 
amount to no more than that he do contribute on his part to the 
subsistence and peace of society.’’? 

Blackstone, after stating that ‘‘the only true and natural 
foundations of society are the wants and fears of individuals,’’ * 
proceeds to point out how laws were adopted and governments or- 
ganized; then says: * ** And this is what we mean by the original 
contract of society; which though perhaps in no instance it has 
even been formally expressed at the first institution of a State, 
yet in the nature and reason must always be understood and 
implied in the very act of associating together; namely, that 
the whole shall. protect all its parts, and that every part shall 
pay obedience to the will of the whole, or, in other words, that 
the community shall guard the rights of each individual member, 
and that in return for this protection each individual shall sub- 
mit to the laws of the community; without which submission of 
all it was impossible that protection could be certainly extended 
toany.’’> In theory laws are enacted to protect the rights of the 
people, provide remedies for the redress of wrongs, and promote 
the peace and prosperity of all, and these objects the average 
legislature if permitted to continue its labor unmolested will 
almost invariably seek to accomplish. For many years past 
laws which practically confer special exemptions or privileges 
upon certain persons and corporations have been passed by 
Congress and probably by the legislature of every State in the 
Union. 

And the laws which the people demanded have been defeated 
by influences antagonistic to the people. About fifty years ago _ 
New York adopted a constitutional provision that ‘‘ no private 
or local bill should embrace more than one subject and that 


1 Orat 1 Cont. Aristogit. 41 Blacks. Com. 47. 
2 1 Blacks. Com, 45. 5 1 Blacks. Com. 47-48. 
3 1 Blacks. Com. 47. 
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should be expressed in the title.’ Since that time such pro- 
visions in general terms have been inserted in the constitutions 
of nearly all the States. These salutary restrictions have had 
the effect to prevent a great deal of unwise, perhaps corrupt, 
legislation, but they do not provide an adequate and effectual 
remedy. Every member of Congress or of a State legislature 
in the discharge of his duty acts in a trust capacity. He was 
not elected to further his own interests or indeed to carry out 
his own peculiar views if they differ from those of his constit- 
uents. From an early period it has been the policy of the law 
to shield members from improper and corrupt influences, hence 
contracts of parties for the purpose of influencing legislation in 
any other way than by an open public presentation of the facts 
to the legislature or some of its authorized subdivisions are held 
to be void. This is well as far as it applies but it does not reach 
the evil. At no time in the history of the world probably are 
the lobbies so numerous and powerful as they are to-day. There 
is probably no State in which within the past two years they 
have not prevented the passage of needful laws and prevented 
the repeal of obnoxious ones. It was but recently that the Sugar 
Trust prevented the passage of a law relating to the duty on 
refined sugar, and during the past year the Governor of Illinois 
felt compelled to call the legislature of his State together in 
extra session to pass laws which he deemed necessary to the 
public welfare, which laws had been defeated by the lobbies, and 
like action was had by the Governor of Missouri. Every intel- 
ligent person who has had an opportunity to see the workings 
of a legislative body knows that as a rule the men who control 
legislation are not the members themselves, but the hired par- 
asites of private persons or corporations. Hence Congress votes 
millions for private enterprises or to favor some monopoly or 
trust, and the money thus improperly obtained is used against 
the people to corrupt or control their action. There is prob- 
ably no country in the world where telegraph lines have been 
constructed and maintained so cheaply as this, yet rates are at 
least three times as high as they should be. The telegraph 
should be a branch of the post-office and rates reduced to the 
actual cost. This is a matter of importance to every commun- 
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ity yet it has been found impossible to pass such a bill. We 
might mention many other like cases — as postal savings banks, 
postal parcel delivery, etc. It is less than forty years since 
kerosene oil was discovered in quantities and refined and applied 
to domestic uses so that now it is a household necessity, yet one 
corporation practically controls the markets of the world, and 
raises and lowers the price to suit its own convenience, and the 
profits amount to many millions each year, and far in excess of 
legitimate charges. So with anthracite coal. The Creator 
placed immense mines of it in Pennsylvania and it has become 
an article of necessity, yet the price is not fixed by demand and 
supply, but by a combination. The same is true of sugar and 
almost all necessaries. It is evident that a remedy is needed 
to enable Congress and the various legislatures to pass necessary 
laws. That remedy must be to exclude lobbyists from having 
private conferences with the members. It may be said that 
such exclusion is impossible. If that is true then trusts and 
monopolies will combine and continue to be the ruling powers 
and so manipulate elections in their own interests. The general 
rule appears to be that the lobbyists from the great corpora- 
tions do not hesitate to use any means available to accomplish 
the purpose of their masters, and where other means fail, 
threats of their displeasure are probably the most effective. 
Take the case of the Pacific railways. Any person familiar 
with the subject knows that the country through whicl the 
roads are built is generally smooth and free from obstructions 
and no difficult engineering except around Cape Horn in the 
Sierra Nevada mountains. The bonds issued by the govern- 
ment to aid the roads no doubt built the roads and left a con- 
siderable surplus in the hands of the corporations. In addition 
the land grants were worth tens of millions of dollars. The gov- 
ernment in fact built the roads and they did not cost their owners 
onecent. The act of 1878 known as the Funding Act, after a long 
preamble reciting that the United States had issued bonds to the 
Union Pacific Railway ‘‘ to the amount of twenty-seven million two 
hundred and thirty-six thousand five hundred and twelve dollars ; 
on which the United States had paid over ten million dollars’ interest 
over and above all reimbursements,’’ and the Central Pacific to 
VOL. XXX, 26 
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the amount of ‘* twenty-five million eight hundred and eighty-five 
thousand one hundred and twenty dollars,’’ provided ‘* that the 
net earnings mentioned in said act of eighteen hundred and 
_ sixty-two of said railroad companies respectively shall be ascer- 
tained by deducting from the gross amount of their earnings 
respectively the necessary expenses actually paid within the year 
in operating the same and keeping the same in a state of repair, 
and also the sum paid by them respectively within the year in 
discharge of interest on their first mortgage bonds, whose lien 
is prior over the lien of the United States, and excluding from 
consideration all sums owing or paid by said companies respec- 
tively for interest upon any other portion of their indebtedness.”’ 
The justice and wisdom of this provision commends it to every 
fair-minded person; and if there was any intention on the part 
of the companies to pay the debt they could not object to the 
terms. The bill was introduced and championed by a senator 
who had been judge of the highest court of his State and had 
held many positions of trust and been true to his manhood in 
every one of them. It is known that the railroad lobby spent 
its force on him in vain. Without feeling or bias, he said to all 
in effect the measure is right and therefore he supported it. 
When he came up for re-election as senator, however, the 
great corporations being unable to use or control him, opposed 
and defeated him, to the disgrace of the people of that State. 
Hundreds of like instances could be given and the effect is the 
diminution of the high sense of justice that is the crowning glory 
of the nation. It shows the necessity also of electing senators and 
representatives who have sufficient independence and manhood 
to do their duty let the consequences be what they may. It may 
be said that no State can wholly prohibit lobbying. This may 
be true to some extent, but the open outrageous promises 
of various kinds and of support in case of the passage or 
defeat of certain measures, as well as open bribery, can be 
rendered so hazardous that the practice would soon be 
discontinued. The truth is, public sentiment has not 
been aroused to the magnitude of the evil, and its dis- 
astrous effect. The evil in its worst forms extends to munic- 
ipal bodies. We have laws to punish a party who may seek to 
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influence a juror in a case, or obstruct the due administration of 
justice. No person would dare to approach a judge and seek to 
influence his decision by improper proposals. So in all cases 
where the duties are of a judicial nature, except legislative duties, 
the law guards the tribunal and provides for a fair examination 
free from extraneous influence. In determining whether he will 
support or oppose certain measures a member of a legislative 
body has no protection. The lobby may fill his room with their 
members and the fumes of bad whisky and he is powerless. 
Certain of his neighbors may perhaps be induced to attend and 
all advocate the passage or defeat of certain measures. If the 
member is timid, threats are freely made to intimidate him. 
The papers of his own party are in favor of the lobby and ready 
_ to misrepresent and abuse any one who opposes it. It is easy 
therefore to go with the current, and the member swallows his 
convictions and obeys the lobby. Now, if a law was passed 
declaring secret conferences with members a crime and punishing 
by severe penalties private discussions with the members of a 
legislative body, it would put the ban of the law upon such con- 
ferences and do much to banish the lobby from the legislative 
halls. Then let each committee of a legislative body have open 
and public sessions at stated periods. They should be open like 
a court, and every person who favors or opposes a measure should 
have a fair opportunity on public notice to present his views. 
This would give all a fair opportunity to be heard and the reasons 
for or against certain measures could be presented free from 
secret influence. It is a crime to tamper with a jury or other- 
wise to seek to obstruct the due administration of justice, where 
only the parties to the action will be affected, yet the attempt to 
hinder the passage of just and proper laws is infinitely greater 
because the people of the State or nation are thereby deprived 
of their rights. In a free government no monopolies or special 
privileges should be granted or sustained, and equal and just 
laws should prevail, and these results can only be obtained by 
abolishing the lobbies. 
Samvuet MaxweLt. 
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THE GREAT SEAL OF ENGLAND. 


Tt is a question,’’ says Prynne,‘* much debated amongst An- 
tiquarians, Historians and Lawyers, how ancient the use of Seals 
hath been among the Kings of England, and in what age, upon 
what occasion, and by what degrees they grew to be absolutely 
requisite for the ratification of Charters, Patents, Writs, Com- 
missions and other Processes.’’ 

The ancient charters and patents of our kings were ratified 
only with the sign of the cross, very often in golden characters, _ 
together with the subscription of the king’s name, and the 
names of divers bishops, abbots, nobles, clerks and others, 
underneath as witnesses, who all made the sign of the cross, 
before or after their subscriptions, as is evident by various 
ancient charters of our Saxon kings still extant. 

It has not been determined for certain, which of our kings 
first used a seal. Sir Henry Spelman tells us that the Saxon 
kings, Aethelstan, Edmund, Edred, Edgar and Aethelred, had 
their several Chancellors, but whether they had any seals or not 
is uncertain; if they had any, it is certain that they hardly ever 
used them, for most of their charters have no seals at all, but 
only crosses or subscriptions of these kings’ names and wit- 
nesses. Edward the Confessor was the first of our kings who 
used a large broad seal. He introduced it from Normandy, 
where he had been brought up, and he had three Chancellors. 
Under this seal, he granted a charter of sundry liberties and 
privileges to the Church of St. Peter at Westminster, A. D. 
1066, which was sealed by his Chancellor Reynbaldus, as is clear 
from his subscription to that deed: ‘*‘ Hgo Reynbaldus Regis 
Cancellarius relegi et sigillari.’’ This seems to have been the 
first charter that was ever sealed with a royal broad seal, or by 
a Chancellor. King Edward, although he added his Great Seal 
to his charters, yet he retained the ancient form of confirming 
them with the sign of the cross, and the subscription of his own 
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name, and those of witnesses. Although the Chancellor in his 
days subscribed his name after prelates and bishops, yet he 
subscribed it before dukes, earls and all other temporal lords, 
and from this circumstance it may be fairly concluded that he 
was the chief temporal officer, and he has continued to be so ever 
since. 

The earliest mention we find of Chancellor of this kingdom is 
in the time of Edward the Elder, about the year A. D. 1020. 
Although the Chancellor in Edward the Confessor’s reign sealed 
the charters of the King with his seal, yet it is uncertain 
whether he alone did it, or whether he had the sole custody of 
the seal; but the custom of sealing charters, patents, etc., there- 
with did not become common or necessary until the latter part 
of the reign of William I. 

The Normans who endeavored to reduce the English to the 
customs, laws and ceremonies of Normandy, were the first to 
introduce, by insensible degrees, the French custom of sealing 
charters and deeds with seals. 

King Henry I., in the first year of his reign, granted a Charter 
of Liberties to his subjects, according to his promise and oath, 
before and at his coronation, very like Magna Charta, and sub- 
scribed with witnesses; to this charter he set both his hand and 
seal. King Stephen, who came to the throne by the election of 
the nobles, and not by right of inheritance, vowed to confirm 
their liberties by his charter and seal; which he did at Oxford 
in the first year of his reign. 

With us the King has ever been considered the fountain of 
justice. In very early times, as he could not himself in person 
decide all controversies and remedy all wrongs, tribunals were 
constituted, ever which deputed judges presided to carry the law 
into execution. 

Still applications were made to’ him personally by injured 
parties for redress; these were to be referred to the proper tri- 
bunal, and process was to be made out for summoning the 
adversary, and directing that after both sides had been heard, 
the appropriate relief should be administered. To assist himin | 
this department, the King employed a secretary on whom by 
degrees it entirely devolved, and this officer on a statement of 
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facts by the complainant framed writs or letters in the king’s 
name to the judges, by which suits were instituted. Forms 
were adopted, to be always followed under similar circumstances, 
and a place was named to which all suitors might resort to be 
furnished with the means of obtaining justice. This was the 
officium justitiae called Chancery, and the officer who presided 
over it was called the Chancellor. 

Again, grants of dignities and lands were made by the King. 
It was necessary that these grants should be framed and authen- 
ticated by an officer well versed in the laws and customs of the 
kingdom; and it was found convenient to employ for this pur- 
pose the same person who superintended the commencement of 
suits between subject and subject. These writs and grants were 
verified in the earliest times merely by signature. From the art 
of writing being little known, seals became common, and the 
King, according to the fashion of the age, adopted a seal with 
which writs and grants were sealed. This was called the Great 
Seal, and the custody of it was generally given to the Chancellor, 
but occasionally while there was a Chancellor the seal was 
delivered to another person, who was called ‘* Custos sigilli,’’ 
or ** Vicecancellarius,’’ and did all the duties of the office con- 
nected with the sealing of writs and grants, and the administra- 
tion of justice, accounting for all fees and perquisites to the 
Chancellor. 

In the twenty-eighth year of the reign of Henry III. a statute 
was passed to check this practice. It enacted that the Keeper of 
the Seal should always be the Chancellor, and that all things 
sealed otherwise should be void. The words of the statute are: 
** Si aliqua interveniente occasione dominus rex abstulerit sigillum 
suum a cancellario, quicquid fuerit interim sigillatum, irritum 
habeatur et inane, deinde cancellario fiat restitutio.’’ However, 
the attempt to prevent such a deputation soon failed. 

Chancellors going upon embassies, or visiting their dioceses, 
or laid up by long sickness, could not themselves use the seal, 
and were unwilling to surrender the office to a rival, from whom 
there might have been great difficulty of recovering it. There- 
fore, in defiance of the law, on such occasions, while they 
retained the favor of the sovereign, they handed over the seal to 
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a **lieu-tenant,’’ from whom they could at any time demand it 
back. In course of time between the death, resignation or 
removal of one Chancellor, and the appointment of another, the 
Great Seal, instead of remaining in the personal custody of the 
sovereign, was sometimes intrusted to a temporary keeper, 
either with limited authority (as only to seal writs), or with all 
the powers, though not with the rank of Chancellor. At last 
the practice grew up of occasionally appointing a person to hold 
the Great Seal with the title of ‘* Keeper,’’ where it was meant 
that he should permanently hold it in his own right and dis- 
charge all the duties belonging to it. When Queen Elizabeth 
gave the Great Seal with the title of ‘‘ Keeper,’’ to Sir Nicholas 
Bacon, objections were made to the legality of some of his acts, 
and to obviate them, a statute was passed! declaring that the 
‘* Lord Keeper of the Great Seal for the time being shall have 
the same place, pre-eminence and jurisdiction as the Lord Chan- 
cellor of England.’’ Since then there have never been a Chan- 
cellor and Keeper of the Great Seal concurrently. During the 
seventeenth and eighteenth centuries there were various instances 
of the Great Seal being delivered to a ‘* Lord Keeper,’’ who was 
often raised to the dignity of ‘* Lord Chancellor; ’’ but since the 
commencement of the reign of George III., the title of ‘* Lord 
Chancellor ’’ has always been conferred in the first instance with 
the Great Seal, and ‘* Lord Keeper ’’ probably will be seen no 
more. 

From very early times there had been a custom of occasionally 
giving the Great Seal into the custody of several persons who 
held it under the Chancellor, or while the office was vacant. 
Immediately after the revolution in 1689, Serjeant Maynard and 
two other lawyers were appointed by a commission under the 
Great Seal to execute the office of Lord Chancellor. Doubts 
were started as to their powers and precedence, which gave rise 
to the statute 1 W. & M.,? enacting ‘‘ that commissioners so 
appointed should have all the authority of Lord Chancellor or 
Lord Keeper, one of them being empowered to hear interlocutory 
motions, and the presence of two being required at the pro- 
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nouncing of a decree or affixing the Great Seal to any instrument; 
and the commissioners to rank next after peers, and the Speaker 
of the House of Commons.”’ 

The appointment to the office of Lord Chancellor in very 
remote times was by patent or writ of Privy Seal, or by suspend- 
ing the Great Seal by a chain around his neck; but for many 
years the sovereign has conferred the office by simply delivering 
the Great Seal to the person who was ‘to hold it, verbally 
addressing him by the title which he is to bear. 

The progress of constitutional liberty in this country is shown, 
not so much by the actual restraints that have been imposed upon 
the powers of the Crown, as by the efforts which have been made 
from time to time to render the king’s advisors responsible to 
Parliament, that those powers shall be exercised in conformity 
with the law and expediency ; and this object has been principally 
obtained by the appointment of one or more officers of State 
whose sanction and concurrence are absolutely necessary to give 
effect to the royal commands. The King, in common with most 
of his subjects, has from an earlier period attested every solemn 
act, by affixing to the instrument either his greater or smaller 
seal, according to its importance. When the manner of con- 
ducting the government became better understood, and a 
restraint, however trifling, was imposed upon the royal pleasure, 
the greatest responsibility was thrown upon the officer who had 
the custody of the Great Seal, the ‘Clavis Regni,’’ as it is 
called by Lord Coke, without which no measure of any conse- 
quence could be carried into effect. Though a seal was neces- 
sary to give validity even to the most trifling of. the king’s 
written commands, it was long before much importance was 
attached to the Privy Seal, or to the Royal Signet, or to those 
other small seals which were occasionally affixed to the king’s 
letters and warrants. 

When the legislature had determined that the royal preroga- 
tive in matters injurious to the property or liberties of the people 
could only be exercised with the sanction of the highest officers 
in the realm, their attention was for some time directed only to 
the security and integrity of the Great Seal. The most ancient 
writers on the law declared it to be high treason to counterfeit 
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the Great Seal; and in the twenty-eighth year of the reign of 
Edward I, it was enacted that no writ relating to the common 
law should henceforth issue under the Privy Seal; but in spite 
of this wise provision, the Crown made several attempts to 
render the Privy Seal, and even the king’s signets, of equal 
authorty to the Great Seal. 

The clerk of the Privy Seal had the custody of the Privy 
Seal; he was sometimes called the Keeper, and afterwards Lord 
Privy Seal, and he was a member of the King’s Council, as early 
as the reign of Edward III., and was then, if not before, a 
responsible minister of the Crown. The Signet, and perhaps 
the other small seals, were always kept by the King’s secretary, 
or by the King himself. 

Shortly after Richard II. came to the throne, a complaint was 
made by theCommons of England that the due course of law 
had been impeded by the King’s letters which were issued under 
the Privy Seal or Secret Signet, to the great grievance of the 
people; and a statute was passed in the eleventh year of the 
reign of Richard II. strictly prohibiting that practice. But the 
illegality of interrupting the administration of justice by royal 
warrants, and allowing the King’s Signet or Privy Seal to usurp 
the functions of the Great Seal, did not, however, cease with 
the above-named statute of Richard II. For we find that the 
Commons presented a bill to Parliament in the year 1389, con- 
taining alist of grievances which they prayed the King to remedy. 
One of their complaints was that charters of pardon in cases 
of treason, murder and rape were too readily granted; and they 
requested that in future pardons might not be granted at the 
solicitation of anyone, and that certain fines should be imposed 
on those peers and officers of the household who should apply 
for them; and that in every bill indorsed and sealed with the 
Signet and sent to the Keeper of the Privy Seal, the name of the 
person who applied for the charter should be inserted; and that 
no charter should pass the Chancellor without warrants of the 
Privy Seal. 

In addition to the Great Seal, the Privy Seal and the Signet, 
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another seal called ‘‘ the Signet of the Eagle,’’ on which an 
eagle with two heads was engraved, was frequently used by 
Henry V. 

The earliest mention we find of this seal is in 1415, when it 
was affixed to a codicil to the King’s will. The registration of 
the written acts of the sovereign begins with the reign of King 
John, and as all the most important and solemn of these acts 
were passed under the King’s Great Seal, the history of the 
Great Seal is contemporaneous with the record of the documents 
to which it was affixed; and, for many centuries, the public 
records present numerous notices of its delivery and custody. 
The Great Seal has very seldom been placed by the King in the 
hands of his Chancellor, or in those of any other person, even 
for a single day, without the fact being recorded. The Great 
Seal has always been spoken of as if it were inseparable from 
the person of the King, or of his Chancellor, Lord Keeper, or 
other persons intrusted with it; and as if its name had never 
been given to any other of the King’s seals. It has always been 
supposed that the Great Seal could not be used except by the 
hands of the Chancellor, Lord Keeper, or commissioners, so as 
to insure a ministerial responsibility, that it would not be 
affixed to any instrument of an illegal or unconstitutional 
description. 

When the King quitted the realm, the Great Seal did not 
always accompany him, nor was it in his absence left in the 
custody of the Chancellor, Lord Keeper, or commissioners; but 
it was deposited in the treasury, and another seal was created for 
the affairs of the country. On many occasions the Great Seal 
was taken from the Chancellor by the King, and affixed to 
instruments which probably that officer had refused to seal, 
and again restored to him as soon as such instruments were 
executed. 

In the third year of the reign of Henry III. it was provided 
by the Common Council of the realm that no charters or let- 
ters-patent of confirmation, alienation, sale or grant, or of any 
thing granted in perpetuity, should be sealed with the King’s 
Great Seal until he became of age; and that if any such were 
sealed with that seal, they should be void. 
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In June, 1232,! the King granted to ‘‘ Ralph, Bishop of 
Chichester, Chancellor, the Chancery of England during the 
whole term of his life, with all the appurtenances, liberties, 
and free customs to the aforesaid Chancery pertaining ;’’ and 
by another charter of same date, ‘‘ the custody of our seal 
during the whole term of his life, with all appurtenances, liber- 
ties and customs to the aforesaid custody pertaining, so that he 
may bear and keep the said seal in his own person so long as he 
will, or by any discreet, sufficient, and fit deputy, whom he may 
appoint, which said deputy shall do fealty to us for his faithful 
service, faithfully keeping our seal in its place, before he 
receives the custody of the said seal.’’? 

Entries occur on the patent rolls of the delivery of the King’s 
Seal to a Custos or Keeper in the thirty-first, thirty-second and 
thirty-third years of the reign of Henry III; and in August, in 
the thirty-seventh year of that reign, when the King went into 
Gascony, he appointed the Queen to be guardian of the realm, 
with the assistance of the Earl of Cornwall, on which occasion 
the Great Seal was placed in her custody under the King’s 
Privy Seal, and the seals of the said earl and others of the 
Council, with this provision, that if any act injurious to the 
rights of the Crown should be sealed with any other seal, dur- 
ing the absence of the King, it should be utterly void. The 
Seal of the Exchequer was ordered to be substituted for the 
Great Seal until the return of the King. On January 5th, 1255, 
the King’s Seal was restored to him, and he delivered it to Henry 
de Wengham, to keep and use,’ and on the 14th of the same 
month, the seal which the King had used in Gascony was 
deposited in the treasury. 

In May, 1265,‘ the Chancellor surrendered the King’s Seal, 
in his presence, to the Keeper of the Wardrobe, who was to retain 
it until the Chancellor’s return, and he was to use it in the fol- 
lowing manner: It was to be kept in a purse under the seals of 
one, two or three other persons. When it was taken out, the 
Custos was to seal writs of course in the presence of the persons 
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under whose seal it was laid up, or in his absence if he did not 
choose to attend; but writs of precept were only to be sealed 
in the presence, and with the assent of such person; and when 
the writs were sealed, the seal was to be again sealed up, under 
the seal of one of the said three persons, and replaced in the 
wardrobe until the Chancellor returned. 

When the Chancellor went out of the kingdom, or even when 
he went to any place very far from the metropolis, it appears 
to have been the custom for him to place the seal in other hands. 
When Edward I. left the kingdom for a time, he either took the 
Great Seal with him, or more usually caused it to be deposited 
in the treasury or wardrobe until his return; and another seal 
was made use of for sealing judicial instruments in his absence. 
Thus, we find that on March 26th, 1298, the Chancellor sent the 
seal which had been used in England whilst the King was in 
Flanders (during which time his son Edward had tested all 
writs under the said seal) to be kept in the treasury. 

In August, 1302, the Great Seal was again intrusted to a 
Custos, to be kept under the seals of three other persons until 
a Chancellor should be appointed, which did not happen till the 
30th of September; but when the Chancellor was about to go 
abroad in the November following, he handed over the Great 
Seal to the King, and it was placed in the hands of a Custos as 
before. In the thirty-five years of the reign of Edward I, owing 
to the death of the Chancellor, a writ of Privy Seal was sent 
from Carlisle to the Baron and Treasurer of the Exchequer, 
together with the Great Seal, commanding them to deliver the 
seal to the Bishop of London, and to receive his oath, as the 
King had conferred on him the office of Chancellor. 

We find numerous notices of the Great Seal during the reign 
of Edward II. On January 31st, 1308, the Bishop of Chichester, 
the Chancellor, delivered the Great Seal to the King at Dover, 
who gave it to William de Melton, to take with him in his ward- 
robe to ports beyond the seas. The King then delivered to the 
said Chancellor another seal (which had been newly made at 
London), for the government of the realm, whilst the King 
should be abroad. On February 7th, in the same year, the 
King returned from Boulogne, where he had married Isabella of 
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France, and landed at Dover; and in consequence of the Great 
Seal, which had been taken with him beyond the seas, being in 
the custody of the Keeper of the Warbrobe, who was unable to 
reach Dover on the same day that the King did, no writs were 
sealed until the following Friday, the 9th of February, when the 
Chancellor restored to the King the seal which had been used in 
England whilst his Majesty was abroad, and which the King 
delivered to William de Melton, Comptroller of the Wardrobe; 
and immediately afterwards the King with his own hand de- 
livered the original Great Seal to the Chancellor. On June 9th, 
1308, pursuant to the verbal commands of the King, the Chancel- 
lor sent to his Majesty at Langley, the Great Seal, by the Keeper 
of the Rolls of Chancery, who returned it to the Chancellor on 
the next day. On the 15th of the same month, at the New 
Temple, London, the bishop-elect of Winchester, the treasurer, 
ordered the Chancellor (pursuant, as he said, to the verbal com- 
mands which he had received from the King) to send the Great 
Seal to Windsor by Adam de Osgodly,which was accordingly done ; 
and it remained in the King’s custody until the 20th of the same 
month, when it was again restored to the Chancellor at London. 

On December of 1311, Adam de Osgodly and two other per- 
sons were commanded by letters under the Privy Seal, to convey 
the Great Seal to the King at Windsor Park on the following 
day, which was accordingly done; and on the 20th of January, 
1312, they were commanded by the King to perform daily, in 
the Church of our Lady, without the castle of York, that which 
appertained to the office of Chancellor. On the 4th of May fol- 
lowing, the Great Seal was conveyed by the Steward of the 
Household from Newcastle-upon-Tyne to the King at Tyne- 
mouth, and it was again delivered to Adam de Osgodly, at York 
on the 17th of the samemonth. On October 5th, the Bishop of 
Worcester was directed to receive and use the Great Seal, caus- 
ing an entry of such receipt to be made on the Rolls of Chancery. 
The seal was therefore delivered to him at Westminster, on the 
day following, and on the 17th of April, 1313, the Bishop of 
Worcester went from Windsor on a pilgrimage to Canterbury, 
taking with him the Great Seal, under the seals of the Clerks in 
Chancery. 


YUM 


414 


30 AMERICAN LAW REVIEW. 


On the 23d of May, 1313, the King sailed from Dover for 
France, leaving the Great Seal in the custody of the Bishop of 
Worcester, under the seals of the Clerks in Chancery. He 
returned to England on the 16th of July, and in December, 
went on a pilgrimage to Boulogne; he was absent from the king- 
dom eight days, during which time the Great Seal remained in 
the custody of the archbishop-elect of Canterbury, who had had 
charge of it previously, when Bishop of Worcester. On the Ist 
of April, 1314, the Archbishop of Canterbury, who had the 
custody of the Great Seal, under the seals of Adam de Osgodly, 
and two other Clerks in Chancery, delivered it to them, in the 
presence of the King, at the Abbey of St. Albans, the King 
being then on his way to Scotland. The Archbishop stated that 
it was the King’s wish that the same should be deposited in a 
center chamber in the Tower of London, under the seals of three 
persons, one of whom was to reside in that chamber until the 
King should otherwise command, and they were conjointly 
directed to perform faithfully the business of the said seal. On 
the 4th of that month, the Great Seal was conveyed to London 
by William de Ayremynne, and after writs had been sealed with 
it, it was delivered under the seals of the said three persons to 
the Archbishop, who on the following day went to his manor of 
Oxford.! 

In October, 1319, the King being then at York, commanded 
John de Hothum, Bishop of Ely, and Chancellor, not to execute 
any mandate under the Great Seal, in consequence of the mes- 
sages of any person, of whatever rank, who might come to him 
in his Majesty’s name, unless he had verbally, or by letters 
under the Privy Seal, declared his pleasure to him therefrom. 
On the 23d of January, 1320, the Chancellor delivered the Great 
Seal to the King at York, who subsequently intrusted it to three 
Clerks in Chancery; and on the following day the Bishop of 
Norwich, who had been appointed Chancellor in full Parliament, 
received it from the King. On the 4th of June, 1320, the King 
being in his green chamber in his palace of Westminster, in the 
presence of the Archbishop of Canterbury, the Bishop of Nor- 
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wich, Chancellor, and other personages, caused to be brought 
before him two small seals, the one of the time of his father, 
King Edward I, which was used in England while that monarch 
was in Flanders, and the other, which was used in England when 
he, Edward II, was lately in France; and the King caused the 
small seal of the time of his father to be broken in his presence, 
and he gave the pieces of silver to the Bishop of Norwich, as 
the fee of the Chancellor; and the other smaller seal of his 
own time, he placed in a purse under the Chancellor’s seal. 
The King at this time, being about to go to France for the pur- 
pose of doing homage for the Duchy of Aquitaine, commanded 
that his Great Seal should remain in some safe place, whilst he 
was abroad, and that in the meantime the small seal should 
suffice for the government of the kingdom. 

Edward began his journey towards the coast on the following 
day, and on the 9th of the same month the Chancellor, who 
was about to accompany him, went to the residence of the 
Bishop of Exeter, the treasurer, and thereafter sealing writs, 
placed the Great Seal in a purse, and sealed it with his own seal, 
to be conveyed to the King forthwith, and he then delivered the 
small seal, sealed with. his own seal, to the Clerks of the 
Chancery; and it was agreed that so long as the King was in 
England, all writs should issue under his teste, and during 
his absence, under the teste of Aymer de Valence, Earl of Pem- 
broke, as Custos of the kingdom. On the 22d of July, 1320, 
the King returned from France, and a writ of Privy Seal was 
addressed to the keepers of ‘‘ Our Seal,’’ informing them of the 
arrival of the King at Dover, and commanding them no longer 
to use the said small seal. On the following day it was delivered 
by the Clerks of the Chancery to the Bishop of Norwich, the 
Chancellor; and their seals being removed, he sealed up the 
purse in which it was contained, and delivered it to the Chief 
Baron of the Exchequer, to be kept in the treasury. 

In the reign of Richard III, it became the custom for the 
Great Seal to accompany the King wherever he went, even when 
he quitted England, whether he was or was not attended by his 
Chancellor, instead of being deposited, as in former reigns, in 
the treasury until his return. But the practice was still con- 
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tinued of having another seal, which was used for sealing judi- 
cial instruments during the King’s absence, which was committed 
to the custody of the Chancellor. When the King returned, the 
Great Seal was again delivered to the Chancellor, and the other 
one deposited in the treasury. From this, the Great Seal in 
the fourteenth century seems to have been considered insepa- 
rable from the person of the sovereign, which, though opposed 
to the more ancient custom, yet nevertheless agrees with the 
statement of Lord Coke that ‘* as the Great Seal is the * Clavis 
Regni,’ it is proper that the King should always have the key 
of his kingdom about him.”’ 

On Edward III’s again departing for France, 1345, the Chan- 
cellor came to him at Sandwich, just before he embarked, and 
delivered to him the Great Seal, and the King having received 
it, delivered to the Chancellor another seal for the government 
of the said realm, whilst his Majesty remained abroad, which 
the Chancellor conveyed to London, and on the Wednesday 
following sealed therewith at Westminster various charters, 
letters-patent and writs. 

During the reigns of Richard II, Henry IV and Henry V, we 
find no mention of a duplicate seal being used, although, like his 
predecessors, Richard II occasionally commanded the Great Seal 
to be affixed to documents whilst it was in his own custody, and 
thus avoiding remonstrance on the part of his Chancellor. 
Richard Lord Scrope of Bolton was appointed Chancellor for the 
second time in December, 1381; but on his resisting the King’s 
desire to confer upon some royal favorites the lands which had 
fallen to the Crown by the death of the Earl of March, 
the King became enraged at Scrope’s behavior, and sent repeated 
messages, ordering him forthwith to surrender the Great Seal 
into the King’s hands. Lord Scrope, however, refused to deliver 
it, except to the King in person. And the record of the sur- 
render of it in July, 1382, recites that on the 11th of July, it 
being the King’s pleasure that Lord Scrope should be discharged 
from the office of Chancellor, he sent John de Montague, stew- 
ward of his household, to command that the Great Seal should 
be delivered to him forthwith. With this demand the Chancellor, 
‘*as in duty bound,’’ complied; and he surrendered it to the 
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King, who with his own hands received it from him. The King 
had not, however, nominated a new Chancellor, and so he handed 
over his seal to commissioners, by whom it was used until the 
Saturday following, on which day it was delivered to the Bishop 
of London, ‘who had previously received the appointment of 
Chancellor at Bristol. . 

The next King after Edward III, who appears to have had 
more than one seal, was Henry VI. About six weeks after 
the death of Henry V, the Bishop of Durham, the then Chan- 
cellor, surrendered the Great Seal of gold into the hands of the 
infant sovereign, at Windsor Castle, on September 28th, 1422, in 
the presence of the Duke of Gloucester, who delivered it in the 
name of the sovereign to Gaunsted, the Keeper of the Rolls, to 
convey to London. Several instruments were sealed with it on 
the following day, by Gaunsted, and he retained it in his cus- 
tody until the 28th of the following November, on which day he 
gave it to the Duke of Gloucester, in full Parliament. The 
purse which contained it was countersealed by the Duke, and it 
was then delivered to a Clerk of the Chancery, to be deposited 
in the treasury. 

Although there were two, and in the latter part of the reign 
of Henry VI, even three, Great Seals in existence, yet only one 
of them, namely, the large silver seal, was generally used. The 
gold seal was evidently not the usual official seal, for one Chan- 
cellor never received it into his custody; and another Chancellor 
appears to have had only the silver seal with him, when he was 
unexpectedly called upon to retire from office; and on the last 
occasion when mention is made of both the gold and smaller 
silver ‘**Great Seal,’’ they were restored to the King by the 
Chancellor, within a few hours after his appointment. 

In Henry VIII’s reign, the Chancellor appears to have taken 
the Great Seal with him, wherever he went, even when he went 
out of the country; but he appears to have had it in his power 
to intrust the seal to another person for a temporary purpose. 
Thus, Secretary Pace informed Lord Chancellor Wolsey, who was 
at Calais in October, 1521, that the King said Trinity Term 
might be kept, if he would send home the Master of the Rolls 
with the Great Seal for that purpose. It was, however, decided 
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to adjourn the term, in consequence of the plague, and the 
necessary writs were therefore sent to Wolsey, to be sealed and 
returned to the King. 

The evils which arose from the Chancellor being compelled to 
pass any grant, which the King, through the infitence of his 

‘favorites, might be induced to confer, without the intervention 
of some of his responsible ministers, were shown on numerous 
occasions, and were frequently the subject of complaints in 
Parliament. 

In December, 1406, it was agreed by the King and Parliament, 
that for the preservation of the laws of the kingdom, the Chan- 
cellor and Keeper of the Privy Seal should not allow any warrant, 
grant by patent, judgment, or any other thing, to pass under the 
seals in their custody, or in the custody of either of them, which 
by law and right ought not to pass; and that they should not 
unduly delay such as ought to pass. 

The office of Chancellor appears to have been to a compara- 
tively late period, generally, if not always held by an ecclesiastic. 
Being an ecclesiastic, he was consequently well versed in the 
civil law, and therefore it was natural that the separate equitable 
jurisdiction should be intrusted to him. Out of the great and 
various matters intrusted to his judgment and decision the Court 
of Chancery arose, in which the Lord Chancellor .sat alone, 
administering justice without the intervention of a jury. 

The Lord Chancellor, since the Reformation, has had to be a 
Protestant and a lawyer. The Solicitor or Attorney-general is 
generally raised to the office, and he is appointed by the delivery 
of the Great Seal into his custody; whereby he becomes, with- 
out writ or patent, an officer of the highest rank and superior in 
point of precedency to every temporal lord. The Lord Chan- 
cellor or Lord Keeper is by prescription Prolocutor or Speaker 
of the House of Lords. He holds his office during the pleasure 
of the Crown, and generally resigns upon the dissolution of the 
Cabinet of which he is a member. 


J. E. R. SrepHens. 
MIDDLE TEMPLE, LONDON. 
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Tue Stream oF Great Britain the output of 
books is a follows: Sermons, one volume a day; novels, five a day; 
educational books, two aday; art and science, two each every week; 
histories or biographies, six a week, and law, one every two weeks.— 
Publishers’ Circular. 


Loca Law Journats. — The multiplication of local periodicals 
devoted to legal matters is a favorable sign of the times. Every 
State ought to have its own distinctive law journal. Two local law 
journals have lately been laid upon our table, both creditable publica- 
tions: the Minnesota Law Journal, published in St. Paul, and the 
Northwestern Law Journal, published at Fargo, North Dakota. 


Egurvocat.— A Scots judge’s ‘‘ lordship,’’ like a bishop’s, does not 
make his wife a ‘‘ lady ’’ ; and on one occasion a judge, whose name was 
Y., but who bore the territorial title of X., wrote in the hotel visitor’s 
book, ‘‘ Lord X. and Mrs. Y.’’ Presently appeared the landlord, 
much perturbed. ‘‘ Beg pardon, my lord,’’ quoth he, ‘‘ sorry to in- 
convenience your lordship, but I fear I must ask you to find accom- 
modation elsewhere. This is a respectable house! ’’ — Montreal Legal 
News. 


Tue American Bar Association.— The next meeting of this learned 
body will be held at Saratoga Springs, New York, on the 19th, 20th, 
21st, and 22d of August next. The American Bar, through this repre- 
sentative body, are to be honored this year by the presence of Lord 
Russell of Killowen, the Lord Chief Justice of England, who will 
deliver the annual address. He will probably bring with him several 
prominent members of his bar. The occasion will consequently be one 
of especial interest. We bespeak the presence of as many of our 
English and Canadian brethren as can attend, and we assure them that 
they will receive a hearty welcome. 
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JupcGes Appointep By ABRAHAM LincoLn.— In the last number of this 
publication, in a sketch of Mr. U.S. Circuit Judge Caldwell, we stated 
that he is one of the two living Federal judges who hold a commission 
signed by Abraham Lincoln, and that Mr. Justice Field is the other. 
In this we were in error. Hon. John J. Jackson, Judge of the District 
Court of the United States for West Virginia, holds a commission 
signed by Abraham Lincoln, dated August 3, 1861, near thirty-five 
years ago; and Judge Benedict, of the District Court of the United 
States for the Southern District of New York, holds a commission bear- 
ing date March 9, 1865, which must also have been signed by President 
Lincoln. 


Asout THE Law Scuoors.— Catalogues of the various law schools 
are beginning to pour in upon us, and we shall give to all of them, as 
far as our space will permit, a certain quantity of gratuitous adver- 
tising. The University of Virginia, located at Charlottesville, will 
again conduct this year, for the twenty-seventh time, a private summer 
course of law lectures, divided into three classes: 1. For beginners; 
2. For more advanced students; 3. For Virginia students and practi- 
tioners only, devoted exclusively to the study of the Virginia Code and 
Acts of Assembly. The subject of this third class points toa matter 
that is very much overlooked in the law schools,— the systematic study 
of the local statute law. 


Triats: TriaL By a JvpGs anp Two Assessors or Issues Invoty- 
mvc Screntiric Invsstication.—The progress of jurisprudence in 
England and its relative backwardness in America are well illustrated 
by the fact that, under the present statutory system of justice as 
established in that country, the judges have made an order under which 
questions requiring a scientific investigation may be tried without a jury 
before a judge and two assessors.! In the recent case of Swyny v. 
Northwestern R. Co.,? the syllabus is as follows:— 


By Order XXXVI., R. 5, a judge may direct the trial without a jury of any 
cause, matter, or issue requiring any scientific investigation which in his opin- 
ion cannot conveniently be made with a jury. The plaintiff’s ship was sunk in 
the defendants’ docks while being moved by their tugs from one berth to an- 
other. As she was without cargo or ballast, compensation booms were attached 
to her to keep her upright while being moved. The operation of moving her 


1 Order XXVI., R. 5. 274 L. T. Rep. (Ct. of App.) 88. 
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was carried out in such a way that the tugs pulled the ship over, and she sank. 
The judge at chambers held that there was an issue in the action requiring 
scientific investigation, and he ordered the action to be tried before a judge 
with two assessors. Held, by Lord Esher, M.R., and Rigby, L.J. (Lopes, L.J. 
dissenting), that there was in the action an issue requiring scientific investi- 
gation, and that therefore the judge at chambers had jurisdiction to make the 
order. 


One or His Converts.— The late Judge Geo. G. Wright, of Iowa, 
though a deeply religious man, could tell an anecdote in an inimit- 
able way. One of these anecdotes was concerning a Methodist 
preacher in Iowa, who quit the gospel and went back to the law and 
afterwards became a judge. Now it happened that this judge was 
supersensitive concerning the fact that he had once been a preacher, 
and grew nervous and endeavored to change the subject when anyone 
referred to it. One evening while the judge was walking along a street 
in Des Moines, a drunken man reeled up and slapped him on the back 
and called out, ‘‘ Oh, Jedge.’’ The judge stepped back and said some- 
what brusquely, but with the politeness which he had inherited from his 
clerical profession, ‘‘I am not aware that I have the honor of your 
acquaintance, sir? ’’ Whereat the drunken man fell upon the judge’s 
breast and began to sob aloud, ‘‘ Oh, Jedge, don’t you know me? 


Have you forgot me so soon, Jedge? Oh, Jedge, don’t you know me? 
I am (hic, hic) one of your co- co- converts.”’ 


CommerciaL PuBLicaTIONS OF THE DEPARTMENT OF STATE. — We 
have received from the Department of State, through the courtesy of 
Hon. Edward Ireland Renick, the Chief Clerk, a well indexed publica- 
tion of near two hundred and fifty pages, entitled ‘‘ A Review of the 
World’s Commerce,’’ introductory to ‘‘Commercial Relations with 
Foreign Countries During the Years 1894-1895.’’ Also the work to 
which this is an introduction, containing seven hundred pages well 
indexed. 

These publications embrace classified information collected by our 
consuls and consular agents in all countries with which we have com- 
mercial relations. <A letter from Mr. Secretary Olney to the President 
serves for a preface, and informs us that no similar compilation has 
been made for commercial relations since the issue which was made for 
the years 1880-81. It also informs us that special care has been taken 
to particularize the classes of raw products and of manufactured goods 
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consumed by our country and the prospect of successful competition of 
the United States with other nations. If one had time to search the 
tables in this book, it would develop the fact that it is quite a curi- 
osity shop in the way of information. For example, on page 243, the 
remarkable fact is exhibited that in the year 1893, we exported to the 
Gold Coast Colony, rum to the value of 167,000 and odd dollars, but 
did not export any Bibles thereto; and that, on the other hand, the 
Africans of that colony returned our benefaction in the form of palm 
oil to the value of nearly $41,000; but as very little else was shipped 
from them to us, save less than a ton of gum copal, one hundred and 
ninety-seven parrots, and two monkeys, the balance of trade was left 
decidedly in our favor, in the ratio of more than three to one. 


A Question or OrFiciaL Propriety. — The following is found in the 
editorial columns of the St. Louis Globe-Democrat for May 6th, and is 
probably an echo from some other secular newspaper : — 


On Monday last, in the Supreme Court at Washington, the Solicitor-General, 
while arguing a motion to advance upon the docket the case of a man accused 
of violating the neutrality laws, said that the President desired that this be 
done. This was a gross impropriety, for which the Solicitor-General should 
have been rebuked by the court. No officer of the Government has a right to 
urge the views of the President as a cause for action in any court. 


Contrary to the above, there would seem to have been no official im- 
propriety whatever in the Solicitor-General informing the court that 
the President desired an early decision of a cause involving a question 
between our government and a foreign government. It is believed that 
such requests have not been unusual, and that they have been 
sent by the Executive of the general government in some cases 
even to the State judicatories. It is believed that such a 
request was sent by the President to the Supreme Court of New 
York in the McLeod case, which, it will be remembered, arose in 1837 
in consequence of some Americans participating in the Canadian rebel- 
lion. In that case the government of Great Britain demanded the 
unconditional release of McLeod, a ‘member of a British expedition 
which attacked a vessel moored upon the New York side of the river 
Niagara, which was loaded with men and arms and was preparing to 
cross the river to assist the insurgents. McLeod was a member of this 
expedition and was captured on the American side and indicted for 
murder. The Supreme Court of New York, in an opinion written 
by Judge Cowen, refused to discharge him on habeas corpus. But 
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the international complication was ended by the fact of his being 
speedily put on trial in pursuance of a request preferred by our State 
Department — Mr. Webster being Secretary of State — and acquitted. 


Tue Jones-Pouitzer Litication.— A very interesting case has been 
recently decided in the Circuit Court of the city of St. Louis, involving 
the control of the Post-Dispatch newspaper of that city. The paper was 
founded by Mr. Joseph Pulitzer, since well known as the proprietor of 
the New York World, who owned substantially all of the stock, — all of 
it, in fact, except the shares which he had given to his wife and brother- 
in-law, and the nominal holdings in the names of employés to conform 
to the statutory corporate requirements. In February, 1895, the paper 
being in an embarrassed condition, Mr. Pulitzer made a contract with 
Charles H. Jones, who had formerly been the editor of the Republic and 
subsequently editor of the New York World, whereby Mr. Jones 
acquired one-sixth of the stock for $80,000.00, and was to have the 
control and management of the paper for a term of five years at a salary 
of $10,000.00 per year. The contract also provided that his position 
was to be forfeited in case he failed to comply with certain pecuniary 
tests in the receipts and profits of the paper for the years 1895 and 
1896. The stock certificates purchased by Jones were indorsed sub- 
ject to the contract. 

The contract was signed by Mr. Pulitzer individually, who was then 
the president of the company, and Mr. Jones at once took charge of the 
paper and has since had control of its policy, taking an aggressive free 
silver position,— in fact, making it the organ of that faction of the 
Democratic party. Nothing was said in the contract as to the silver 
question ; but last September, Mr. Pulitzer, a majority of the Board of 
Directors being under his control, claimed the right through them, to 
control the policy of the paper, and threatened to remove Mr. Jones as 
editor if he did not comply. The latter thereupon applied to the Circuit 
Court for an injunction against the corporation and the members of the 
Board of Directors, Mr. Pulitzer being a non-resident. Temporary 
injunction was granted by Judge Wood, after an exhaustive hearing, 
and the case was then removed by a change of venue by defendants to 
Judge Valliant, who made the injunction perpetual, that is, for the life 
of the contract, after a trial lasting nearly two weeks. 

It was contended by defendants that the contract, being made by Mr. 
Pulitzer in his individual name, could not be binding upon the corpora- 
tion, never having been formally ratified by the corporation ; and that, 
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in any event, the contract could not be enforced by injunction, as it 
was essentially a contract for personal service which, it was claimed, 
could not be enforced by an employé against an employer, and that Mr. 
Jones’ only remedy, if he had any, was by an action for damages 
against Mr. Pulitzer. On the other hand, it was contended by plain- 
tiff, that the contract was in fact ratified by the corporate conduct, and 
apart from that, that a court of equity would go behind the corporate 
cloak and prevent a man from defeating his own contract through the 
agency of those whom he controlled; and that the contract was essen- 
tially, not one for personal services, but involved a property right, to 
wit, the control of the paper’s policy, this being in the fullest sense 
a property right. 

The positions of plaintiff were sustained, as stated, both by the tem- 
porary and final hearing, and the case has now been appealed to the 
Supreme Court. Meantime, Mr. Jones remains in undisputed control 
of the paper. 


REsTRICTIONS IN LIFE aNSURANCE Poxicies.— Among the many im- 
portant changes which have taken place of late years concerning the 
making of contracts, none is more remarkable than the changes 
made by the life insurance companies in their policy contracts in the 
matter of restrictions. Fifteen or twenty years ago the policies of all 
companies contained conditions as to limits of travel, occupation, sui- 
cide, use of stimulants, violation of law, service in war, etc. The 
theory upon which these contracts rested was that of preserving the 
principle of equity between co-insurers; i. e., that the members who 
lived a correct, sober life, removed from the hazards of uncertain 
climates and occupations, and who violated no human or divine law, 
should not be compelled to stand on an unfair level with the individuals 
who, because of different habits or occupations, might be less desirable 
risks. The attempted enforcement of this principle, however, opened 
the doors wide to differences of opinion in doubtful cases, and also led 
to a tendency on the part of some managers to stand on technical 
points in construing their policy conditions. As a consequence, litiga- 
gation often ensued, the cost of which in the end left the careful and 
prudent policy-holders in the same position as to the cost of their insur- 
ance as if these claims had been met without dispute. This experience 
finally led to a partial or total abandonment of policy restrictions by 
several companies, quickly followed by others, until to-day it is almost 
the universal practice of our life insurance companies to write their 
contracts free from restrictions after from one to three years. Insome 
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States also legislation exists in the direction of the enforcement of a 
just and liberal interpretation of life insurance contracts; notably the 
Missouri statutes relating to suicide and misrepresentation. 

It would seem that the tendency of all companies should be in the 
direction of liberality in these matters, since experience has demon- 
strated this course to be most desirable in the end; and yet, strange to 
say, there exists one conspicuous exception to the rule in this respect. 
Allusion is had to the Connecticut Mutual Life Insurance Company, of 
Hartford, whose contract is still framed in all respects like the contracts 
which existed many years ago in most other companies, but which have 
been so generally modified by the rest. The restrictions which this 
company imposes on the insured are not limited at all as to time, as in 
other companies; but reach to the end of the contract. Not only is 
this true with reference to travel and occupation, but also as to the 
impairment ot health by the occasional or habitual use of stimulants or 
narcotics, or to any accident or injury received while in astate of drunk- 
enness. The unjust feature of this latter clause lies in the fact that the 
insured may have used stimulants for years to a greater or less extent, 
without receiving a warning from the company that he was indulging 
to an extent to vitiate his policy, and yet leave his family a claim open 
to dispute, even though he died other than from the effects of drink. 
When such cases arise, and it is doubtful whether a contest in the 
courts would result in victory for the company, it is not at all uncom- 
mon for the beneficiaries to be forced to compromise their claims with 
the company for less than the face of their policies. . 


An Act to Supsect Feperat Raritroap Corporations To STATE 
JurispicTion.— The following Act passed the House of Representatives 
on March 24th, and, at the time of this writing, had been read twice in 
the Senate and referred to the committee on the judiciary, and has 
doubtless become a law: — 


That all railroad corporations organized or incorporated under or by virtue 
of any law or laws of the United States shall, for all purposes of jurisdiction, 
be held and deemed to be citizens and corporations of the respective States 
into which their line of railway, or any branch or spur thereof, may extend, or 
in which any such corporation may conduct or carry on any business; and 
service of process upon such corporations may be made according to the laws 
of the respective States in which suit shall be brougbt. 


This act aims to remedy a flagrant abuse described by Mr. United 
States Circuit Judge Caldwell, in a letter reprinted in the American 
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Law Review for December, 1895.1 It will be recalled that the 
language of Judge Caldwell there printed, used in a letter to Hon. 


H. St. George Tucker, a member of Congress from Virginia, was ag 
follows: — 


The jurisdiction assumed in all cases where a Federal corporation is a party, 
simply because the corporation is chartered by an act of Congress, should be 
withdrawn. Let me illustrate the injustice and partiality of the present rule. 
The Union Pacific Railway Company and the Northern Pacific Railroad Company 
are Federal corporations. All suits in which these corporations are plaintiffs 
are brought in the Federal courts, and suits brought against them in the State 
courts, are removed into the Federal courts. If beaten in the Circuit Court, 
they appeal to the Circuit Court of Appeals, and if beaten there, they appeal 
to the Supreme Court of the United States. It commonly takes from four to 
six years to get a final adjudication against one of the companies. They have 
the right to appeal from the judgment of the Circuit Court of Appeals to the 
Supreme Court —a right not enjoyed by natural persons or any other corpora- 
tion not chartered by Congress. 

The litigation of these two Federal corporations constitutes a considerable 
portion of the business of the Federal courts in this Circuit — nearly or quite 
one-fourth. It is rare that one of these cases involves a Federal question, 
They usually relate to personal injuries and such like causes of action. The 
docket of the Circuit Court of Appeals is full of such cases, and nearly every 
judgment against the companies which is affirmed in that court for one thousand 
dollars, or over, is appealed to the Supreme Court. 

In my judgment, the two corporations named, as well as all other Federal 
corporations, should be placed on the footing of national banks, so far as relates 
to the jurisdiction of the Federal courts; and to that end an act should be 
passed declaring that, for purposes of jurisdiction in the Federal courts, they 


_ Should be deemed to be citizens of each and every State through which their 
~ roads run, or in which they keep an office, or carry on, or conduct any part of 
_ their corporate business. 


The effect of such an act would be to place all Federal corporations, for 
jurisdictional purposes, on the footing of domestic corporations of each 
State where they carry on their corporate business, and where confessedly 
they ought to be placed. Undoubtedly the two railroad corporations mentioned 
should be placed upon this footing. The discrimination in their favor is shock- 
ing to one’s sense of justice. 


Tae Carirornta Rartroap Commission Case.— At the time of this 
writing this great case, to which we have already alluded,? is undergo- 
ing argument before Judge McKenna, United States Circuit Court, in 
San Francisco. A verbatim report of these arguments is being pub- 


1 See 29 Am. Law Rev. 868. 2 30 Am. Law Rev. 122. 
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lished in the San Francisco Examiner,— exhibiting a rare instance of 
newspaper enterprise. Mr. W. H. Herrin opened the argument for the 
Southern Pacific Company, the complainant in the bill, which sought to 
enjoin the California Railroad Commission from enforcing a schedule of 
rates which it had established. Mr. U. S. Attorney Foote followed for 
his intervention, described in a former issue of this Review,]—an 
intervention, nominally on behalf of the United States, but really a 
make-weight for the Railroad Company. Judge Fitzgerald, the Attorney- 
General of California, next followed for the Commission; Mr. Pills- 
bury replied for the Railroad Company; and Ex-Judge Hayne replied 
to the latter. LEx-Judge John Garber closed the argument for the 
Octopus. The arguments of Attorney-General Fitzgerald and his col- 
league, Ex-Judge Hayne, are said to have been most convincing. The 
arguments, taken together, are said to comprehend the most thorough 
and exhaustive presentation of the laws relating to the organization and 
existence, earnings and rights of transportation, rights and liabilities of 
the Central Pacific Railroad Company and of the Southern Pacific Com- 
pany of Kentucky, alias the ‘‘ Octopus,’’ that have ever, or will ever 
be, presented in any court. The California Railroad Commission 
attacked most vigorously the very existence of the Southern Pacific 
Company as a corporation entitled to exercise its franchises in Cali- 
fornia, and the validity of the lease of the Central Pacific Railroad to 
the Kentucky monstrosity. Some of the points made in behalf of the 
Commission are thought to be uncontrovertible. On the other hand, 
counsel for the Railroad Company attacked the constitutionality of the 
Commission. It may be doubted whether the right of the Octopus to 
exercise its alleged franchises purchased from the legislature of Ken- 
tucky, where none of its real incorporators ever lived or ever intended 
to live, and where it never had or ever intended to have a dollar’s 
worth of property, can be successfully attacked in this collateral pro- 
ceeding. The same may be said of the lease, made by the Central 
Pacific Railroad Company, of this railroad, built with the bonds of the 
United States, to this Kentucky hydra. If the Department of Justice 
had shown one-tenth of the alacrity in favor of the rights of the United 
States which the United States Attorney for the Northern District of 
California has shown in intervening in this proceeding under the pre- 
tense of saving the rights of the government, the real object being to 
help the railroad monopoly, a quo warranto on the relation of the 
Attorney-General of the United States would have dissolved this infa- 
mous lease soon after it was made. 


1 30 Am. Law Rev. 122. 
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Awrrep RussELL THE DartmoutH CoLLecE Decision.—It is seldom 
that it has been our privilege to lay before our learned readers as good 
a paper as that which heads our list in this number, the paper read by 
Alfred Russell, of Detroit, before the Grafton and Coés Bar Associa- 
tion, of New Hampshire, on the Dartmouth College decision. In thus 
reprinting it, we rescue it from the almost total oblivion to which it 
would otherwise have been consigned in the published transactions of 
one of the smallest, though most highly cultivated, voluntary legal as- 
sociations in our country. The transactions of the last year’s meeting 
of the Grafton & Coés Bar Association, make a book half as large as 
the transactions of the American Bar Association, and quite equal to 
the latter from an intellectual standpoint. Indeed, the New Hamp- 
shire book abounds in good things, — the best thoughts of a body 
of highly cultivated lawyers; and we have been tempted to draw from 
it to a considerable extent in the preparation of this number of the 
American Law Review, but, owing to the pressure of other matter, 
we have concluded that the paper of Mr. Russell must suffice. This 
paper certainly throws a flood of new light upon the Dartmouth Col- 
lege decision and the subsequent history of the doctrine of that case in 
the Supreme Court of the United States. The able essayist has treated, 
though necessarily in a condensed form, a very great mass of subse- 
quent adjudications, showing the ebb and flow of doctrine in that 
court, and the general direction in which it is drifting. We are glad 
to say that we agree with nearly, though not quite all his conclusions, 
and we are especially glad to find that he disapproves of the recent 
Sugar-Trust decision. 

We learn from a recent publication that the author of this paper, of 
whom we present a very good likeness as a frontispiece, ‘‘ was born at 
Plymouth, Grafton County, New Hampshire, March 18, 1830. The 
Russell family from whom our subject is descended, came from England 
to Massachusetts, in 1660. His father was William Wallace Russell, 
son of Hon. Moor Russell, an officer in the Revolution and for many 
years State Councillor of New Hampshire. The father of Moor, who 
was the great-grandfather of Alfred Russell, was an officer in the 
Colonial army and lost his life at the siege of Fort William Henry. 
Alfred’s mother, Susan Carleton Webster, was the daughter of Hum. 
phrey Webster, whose great-grandfather came to America from Ips- 
wich, England, and settled in Ipswich, Massachusetts, in 1648. She was 
born in Salisbury, New Hampshire, in the house next to that in which 
her kinsman, Hon. Daniel Webster, was born. His paternal great- 
grandfather, William Webster, was colonel of the Twelfth New Hamp- 
shire regiment in the battle of Saratoga, the decisive battle of the 
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American Revolution. Alfred Russell, with his hereditary traits of 
intelligence, accentuated by the union of two such families, early gave 
evidence of great promise. He was carefully educated in the best 
schools of New Hampshire, attending Holmes Academy, in Plymouth, 
Gilmanton Academy, in Gilmanton, Kimball Union Academy, Meriden 
Village, Plainfield, and Dartmouth College, from which he was grad- 
uated second in the class of 1850 (Mr. Justice Brooks of Canada being 
first). He had at an early date decided upon the profession of law as 
his life calling, and on graduating from Dartmouth he entered 
the office of William C. Thompson, at Plymouth, a son of the pre- 
ceptor of Daniel Webster. Later Mr. Russell attended the law 
department of Harvard University, graduating with the degree of 
Bachelor of Laws, in 1852. He wrote a prize essay on the law of 
Landlord and Tenant. He was admitted to the Bar at Meredith 
Bridge (now Laconia), New .Hampshire, in October, 1852, when 
twenty-two years old, and removed to Detroit in November following. 
James F. Joy was then in active practice, and the young man from New 
Hampshire found his office a safe harbor. He formed a partnership the 
following year with Judge C. I. Walker, and his brother, which con- 
tinued until 1861, at which time, at the age of thirty-one, he was 
appointed by President Lincoln, United States District Attorney for 
Michigan, which is the only office he ever held. This office, during 
war time, in a frontier State, was one of great responsibility and labor. 
Mr. Seward, Secretary of State, sent him on diplomatic missions to 
Canada, in comnection with the St. Albans Raid and the Lake Erie 
Raid. The suspension of the Habeas Corpus, the Internal Revenue 
Laws, and the Draft Laws, during that period, required a vast amount 
of work and judicious administration. Mr. Russell imbibed the prin- 
ciples of Republicanism with his earliest breath, and broughg with him 
from New Hampshire’s hills that love of freedom, and that sense of 
justice and equality of all men before the law, which led to the forma- 
tion of the Republican party in Michigan. He took an active part in 
its organization, being associated (although much younger) with Austin 
Blair, Zachariah Chandler, the two Howards, Bingham and others 
whose names afterwards became identified prominently with the party 
and the State. He was President of the Michigan Republican Club 
in the Fremont campaign, and also during the Lincoln campaigns, 
and spoke during the canvass at mass meetings with Hon. Salmon P. 
Chase. He took part in both the political campaigns of General 
Grant and those of Hayes, Garfield, and Harrison; and indeed he has 
been an active participant in the great battles of the party to which 
he early gave adherence, and to which he loyally clung. He has never 
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sought political office of any kind, although he was strongly supported 
in 1880, and again in 1889, for a vacancy on the United States 
Supreme Court Bench. Under one administration he declined the 
German mission, and under another an offer of membership in the 
Interstate Commerce Commission. He has uniformly refused judicial 
as well as political office. When traveling abroad, Mr. Russell met 
Mr. Bryce, author of the ‘ American Commonwealth,’ and was the 
first to call that author’s attention to the work of Judge Cooley. His 
aid is acknowledged by Mr. Bryce in the preface of his third edition. 
He has instructed many students in the law, and some eminent lawyers 
have graduated from his office, including Judge Henry B. Brown, 
associate justice of the Supreme Court of the United States. While he 
has been a very busy and active practitioner in the profession, he has 
found time for other and congenial occupation as a member of the 
Michigan Historical Society, as President of the Detroit Club, Vice- 
President of the Young Men’s Society, President of the Michigan 
Political Science Association, and a member of the Webster Historical 
Society. The study of history and literature has been his pastime 
and pleasure. Besides addresses at the University of Michigan, he 
delivered the commencement address at Dartmouth College, in 1878, 
his subject being ‘ Some Effects of the Growth of Cities on our Polit- 
ical System;’ and in August, 1891, he delivered the annual address 
before the American Bar Association at Boston on ‘ Avoidable 
Causes of Delay and Uncertainty in our Courts.’ His address 
before so important a body was most favorably noticed and attracted 
wide attention. He has been a contributor of numerous articles 
to law journals and other periodicals. Dartmouth conferred upon 
him in 1891, the degree of LL.D. Mr. Russell’s career as a lawyer 
has been full of activity. In 1858, at the age of twenty-eight, he 
was admitted to the Bar of the United States Supreme Court, and 
argued the case of Allen v. Newberry,! involving a question of 
constitutional law, and Cordes v. Steamer Niagara,’ being the first 
discussion in the Supreme Court on the act of Congress of 1851, 
limiting the liability of shipowners. Both of these cases have been 
frequently cited since that time. Of other cases in which he has 
appeared in the United States Supreme Court we cannot enter into 
detail; but some of the more important are quoted as follows: Beau- 
bien v. Beaubien,? Moore v. The American Co.,* Leonard v. Davis,5 
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Jerome v. McCarter,! U. S. v. Repentigny,? Allore v. Jewell,? Ex parte 
Wilson,4 Shaw v. Quincy Co.,5 Pewabic Company v. Mason,® Ex parte 
Slayton,’ and Richardson v. Hardwick. Some of these are often cited. 
His name is found in every volume of the Michigan Reports from vol- 
ume III. to volume CI., and in the Federal Reporter and other United 
States reports. He is a laborious student, preparing his cases thor- 
oughly. His retentive memory, wide experience and long practice 
make his ready familiarity with decisions appear almost miraculous. 
A scholar who has kept fully abreast of the times, his addresses are 
replete with information and delivered in a style that attracts and 
entertains. He has great command of language and is a fluent and 
easy speaker on almost any subject, on short notice. To these traits 
of mind may be added those of the heart — amiability, courtesy, kind- 
liness, for which he is noted; and since nature has endowed him with 
a physique that is attractive and pleasing — standing above the medium 
height, straight and dignified — there is nothing wanting to fill out the 
perfect man. His high position at the Bar and the universal esteem in 
which he is held by his brother lawyers and fellow-citizens attest the 
historical accuracy of our sketch. Mr. Russell has been a close stu- 
dent all his life and very fond of literature, not only that of our own 
tongue, but also French and German. At the age of ten he wrote a 
translation of the first half of ‘ Cicero de Senectute.’ He has been 
identified with the community interests of Detroit. He was a director 
of the Chamber of Commerce at the inception of the enterprise, and 
was instrumental in procuring legislation for it and selecting a site for 
the building. He delivered the dedicatory address at the opening of 
the- City Hall. He has prepared and secured the passage of some 
amendments to the constitution and many of the general statutes. He 
is general attorney in Michigan for the Wabash railroad. In religion 
he has been a consistent and active member of St. Paul’s Episcopal 
Church. He was married, October 28, 1857, to Mrs. Ellen P. En- 
gland (born Wells), of St. Albans, Vermont, whose family was founded 
in Connecticut by the first colonial governor, and who is herself an 
authoress of repute and a social leader, as well as active in benevolent 
and patriotic societies. She has been on the Board of every organ- 
ized charity and president of the ‘ Daughters of 1812.’ ‘ London 
Society,’ ‘ Christmas Stories,’ etc., are among her works. Mr. and 
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Mrs. Russell have four daughters, all of whom possess distinct talent. 
The daughters are Mrs. Richard P. Paulison, of Jacksonville, Florida; 
Mrs. John C. Glenny, of Buffalo, N. Y., who attained high rank at 
the ‘Julien School’ of Art in Paris, and whose productions in oil 
and water colors have been ‘hung on the line’ in the New York 
and Paris exhibitions; she is president of the Art League in Buffalo 
and has given an impetus to art culture there; Mrs. Phoebe Hewitt 
Roberts, of Detroit, as Phoebe Russell, exhibited dramatic talent of 
high order in ‘ Daly’s Company’ in New York, London and Paris, 
receiving the approbation of the most eminent critics of those cities, in 
Shakespearian characters; Mrs. Louisa Brooks Maugham, of Chicago. 
The family of Mr. Russell resided some years on the continent, where 
the daughters acquired their education and special accomplishments. 
His only surviving brother, Major Frank W. Russell, member of the 
Sixth U.S. Cavalry, was graduated from the Military Academy at West 
Point in 1868. At his resignation, he returned to New Hampshire, 
where he occupies the old homestead.’’ 


Tue Law or Kentucky on THE Ricuts or CreEpDITORS OF CoRPORA- 
Trons.— One of the editors of this Review has received from a learned 


gentleman in Louisville, W. W. Tuum, Esq., the following communi- 
cation : — 


I see that in your Commentaries on the Law of Corporations,! you place Ken- 
tucky in the list of States holding that the directors of insolvent corporations 
can prefer creditors. Under the citations referred to in note 4, is the case of 
Lexington Land &c. Co. v. Richardson.? Again, in Section 6495, you cite the 
Kentucky case of Newport &c. R. Co. v. Douglas,3as favoring such a doc- 
trine. It seems to me that you do our courts an injustice in regard to the 
case of Newport R. Co. v. Douglas. The decision of the court seems to be 
simply to the effect that as long as the road is running it can pay out the 
assets of the company through its officers according to their discretion 
to keep it running. This Newport Railroad Case isa case concerning pri- 
ority of liens and defining the rights of attaching creditors as com- 
pared with those of the mortgage bondholders. It does not seem to us 
really to raise the question as to whether directors can pay out the assets of an 
insolvent corporation that is about to make an assignment. Nor is this ques- 
tion raised in the case in 17th B. Monroe, of Lexington Land &c. Co. v. Richard- 
son, which is a question of a mistaken dividend having been made to stock- 
holders. It is held that the statute of limitation is a protection to stockholders, 
as stockholders have a right to deal with the corporation just as other creditors 
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have — unless it says that they themselves in a stockholders’ meeting dissolved 
the corporation and divided the assets, when they would be doubtless trustees 
in their own wrong. But neither of those cases come up to what you seem to 
imply in the sections of your work quoted. It seems to me that the case of 
Gratz v. Redd,! supports the sounder doctrine that the assets of an insolvent 
corporation constitute a trust fund for the benefit of creditors and that 
the directors have no right nor have the officers any right on the verge of 
insolvency or after insolvency to prefer one creditor to another. It seems to 
me also that this case emphatically announces the doctrine that the directors 
have not the right to prefer themselves as creditors out of the assets of an in- 
solvent corporation. 


The author to whom the above communication was addressed takes 
this means of stating to his professional brethren that he will esteem it 
a favor to have any errors or discrepancies in his published works 
pointed out to him, to the end that he may correct them in future 
editions, should future editions be required. Taking this communi- 
cation for a text, it may be truthfully said that no court in the Union 
has gone further in the way of protecting creditors of private corpora- 
tions than has the Court of Appeals of Kentucky. That court, at an 
early day, adopted the doctrine that the assets of a corporation 
are a trust fund for its creditors, and carried it to its logical extent 
by holding that the directors of a corporation are personally and 
directly liable to its creditors for the misappropriation of its assets. 
The language of the court is as follows: ‘‘ Capital, as we have said, 
was set apart by the charter as a fund for the completion of the work. 
The creditors, subsequent as well as prior, have a right to look to it 
and to its faithful administration for the payment of their debts. 
Those debts, whether prior or subsequent, as has been before said, 
it may be presumed, were contracted, directly or indirectly, in the 
accomplishment of the grand object; and they have an interest in and 
claim upon the fund set apart by law for their payment, and may hold 
the directors responsible for its unfaithful distribution, and may fol- 
low it into the hands of the distributees, who hold it as voluntary 
recipients, having no rightful claim upon it.’’? In a later case in 
the same court, in which this doctrine was reaffirmed, the suit 
was in equity against various individuals, including directors 
and managers, to charge them (among other things) with liability 
for declaring an illegal dividend in breach of their duty to the 
creditors of the corporation. One of the questions to be considered 
was the application of the statute of limitations. The court laid down 
the well-understood principle that equity will not apply the statute of 
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limitations where the remedy is exclusively of equitable cognizance, 
but will apply it when there is a concurrent remedy at law. It thus 
became necessary for the court to decide whether, in the particular 
case, there was a concurrent remedy at law; and the court held that 
there was. The language of the court, in its opinion delivered by 
Simpson, J., was as follows: ‘‘ The creditors had a direct interest in 
the management of this fund. Its proper management was a legal 
duty. The complainant had a right to the demand sued for, and any 
injury which he sustained by a breach of duty on the part of the 
directors, was actually an injury to a legal right by the violation of 
a legal duty.’’?! A later decision of the same court holds that the 
directors of a banking corporation are, ‘‘ in a qualified sense, the bank 
itself;’’ and that their obligation to manage the affairs of the cor- 
poration fairly and with reasonable diligence, puts them in privity with 
its creditors and raises an implied obligation, in behalf of the latter, 
which the latter could enforce by an action. Therefore, one who had 
made a special deposit with a bank, which had been converted by the 
officer of the bank through the gross negligence of the directors, was 
held entitled to recover the value of the same from the directors, in an 
action at law.? The same solicitude of the Court of Appeals of Ken- 
tucky for the rights of the creditors of private corporations is man- 
ifested in a later decision, holding that if a director in a corporation, 
by an agreement with his co-directors, has sold the bonds of the cor- 
poration on his own private account, he may be compelled to account 
for such profits, in a suit in equity brought by a judgment creditor 
of the corporation, just as he might be compelled so to account 
at the suit of the company or its legal representative. The gist 
of the opinion of the court, delivered by Pryor, J., lies in the 
following language: ‘‘ Directors of a corporation will not be allowed, 
under an arrangement with each other, to issue the bonds of the cor- 
poration, and then purchase them at less than their value; or, if the 
value of the bonds is in fact paid at the time, and the director then 
proceeds, under such an arrangement, to sell the bonds on his own pri- 


1 Lexington &c. Co. v. Bridges, 7 
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vate account, he will be held to account for that profit to the creditor 
or the stockholder.’’! In a still later case, the depositors of a savings 
bank brought an action against the directors to recover funds deposited 
by them in its savings department, lost to the bank and to the deposi- 
tors by the embezzlement of its cashier. They alleged that the assignee 
for creditors refused to bring the action, and the assignee was made 
defendant. Subsequently he filed a cross-petition seeking the same 
relief against the directors, and it was said that ‘‘ the bank or its assignee 
is the proper plaintiff in such cases, unless it plainly appears that 
a cause of action exists and the bank refuses to bring the action.’’ 
The case was then decided upon the merits.?, The Court of Appeals 
of Kentucky have exhibited equal solicitude for the rights of creditors of 
private corporations, in enforcing, in their behalf, the liability of share- 
holders for unpaid shares. In a modern case dealing with this subject 
it appeared that a corporation was organized under the laws of Ken- 
tucky with a potential stock of $1,200,000, divided into shares of $100 
each, and that each shareholder, on paying $500 in cash to the company 
and executing to the company his note for $1,000 more, was allowed 
400 shares, of the aggregate par value of $40,000! There was also a 
provision in the articles of incorporation that ‘‘ the highest amount of 
indebtedness or liability, to which this corporation is at any time to 
subject itself, shall be the sum of $15,000.’’ Two of the directors 
created an indebtedness in excess of this sum; one of them died, and 
his co-director paid it off, and his executrix then sued the stockholders 
for contribution. There was no evidence of an authorization or ratifi- 
cation on the part of the stockholders; and the court held that she 
could not have contribution, the deceased director having contracted 
the debt in violation of his duty to the defendant stockholders. But 
incidentally the court said that the manner in which the shares had 
been distributed without full payment of them, though binding on the 
parties to the arrangement, as between themselves, was void as to 
creditors. Judge Pryor said: ‘‘ The effect of the limitation upon the 

amount to be paid by the subscribers for their stock would not exempt 
them from liability to a creditor who had dealt with the corporation in 

ignorance of the articles of association, limiting the amount of the indebt- 

edness to be created by the corporation or those who conducted it. In 

this case the subscriber of stock obtained four hundred shares of stock 

valued at $100 per share for $1,500. They paid $30,000 for the patent 

right and had $15,000 of working capital. The public had the right to 
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believe that each subscriber, taking four hundred shares of stock at 
$100 per share, had either paid up his stock or was liable for the 
amount; and when trusting the corporation upon the faith of its ability 
to pay, and without any knowledge as to the restrictions contained in 
the contract between the stockholders, a creditor of the corporation 
could compel the payment of the entire stock if necessary to satisfy 
his demand. In this case we think it clear that the banks [the original 
creditors] could have recovered from the stockholders, for the reason 
that those conducting the business of the corporation had created these 
debts for the benefit of the corporation. The banks could have pur- 
sued any of the parties to the full and required the individual members 
of the corporation by a proceeding in equity to pay up their stock in 
order that the other debts might be satisfied.’’ And further on he 
says: ‘*'The only reason for holding the shareholders liable to third 
parties who are creditors would be the publication to the world that 
the stock amounted to so much and had been paid.’’! These decisions 
of the Court of Appeals of Kentucky exhibit so just a solicitude for 
the rights of the creditors of corporations as to exclude the conclu- 
sion, in the absence of an express holding to the contrary, that the 
directors of a corporation can permit a favored creditor to appropriate 
everything in sight and leave other creditors remediless. 


DiscusTeD witH Jurtes.—The Western Reserve Law Journal for 
February contains a symposium of lawyers, of more or less prominence, 
upon the jury question. The views of the writers were directed to the 
article in a former number of the same publication by Mr. Brewer, 
entitled ‘* The Jury System, Objections to It.’’ Prof. J. B. Thayer, 
of Cambridge, thought that the system of requiring those who desired a 
jury trial in civil cases to apply for it in advance of the trial was a good 
one; and as to the trial by jury in criminal cases he says: — 

If the jury system is to be retained in criminal cases, there should be serious 
changes in our administration of it. Rarely, if ever, should a case be carried 
up on points of law merely, at the discretion of the accused or his counsel. 
Speed in applying punishment is one of the chief elements in its efficiency. 


Hon. F. J. Dickman, of Cleveland, approved the criticisms of Mr. 
Brewer upon the jury system; and Hon. E. J. Blandin, also of Cleve- 
land, dissented from them and defended the jury system at some 
length, pointing out that the objections urged by Mr. Brewer to the 
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system could be raised against almost any system of judicial adminis- 
tration. 

Hon. Seymour D. Thompson, of St. Louis, refers to his work on 
‘‘Trials’’ as containing an expression of his views on the jury system, 
and states that since the publication of that work he has seen no reason 
substantially to change them, and adds: — 


I would not act hastily in abolishing the jury system; but I would reform it 
by establishing a three-fourths majority verdict, even in capital cases, provided 
in the latter cases the Judge should certify upon the record that he believes the 
verdict to be lawful and just. 


. Hon. Geo. Hoadly, of New York, a very distinguished lawyer, who 
has served on a court of very high character, the Superior Court of 
Cincinnati, and held the office of Governor of Ohio, expressed his 
dislike to the jury system at considerable length, as follows: — 


I have long considered the jury system as a defect in our jurisprudence. It 
is illogical in theory and mischievous in practice. In theory it is illogical 
because it substitutes a tribunal of untrained thinkers (if indeed they may be 
called thinkers at all), for the experts who preside in our courts — experts who 
are trained in the analysis of facts and the solution of doubts growing out of 
such analysis, as well as in legal principles. No man can feel at all certaih that 
the verdict of a jury is right in any case, and in suits against corporations the 
jury system is the most potent adjunct to the levying of blackmail, and the dis- 
honest practices of ‘‘ambulance”’ lawyers, which exists. The amount of harm 
done by what jurors conceive to be their right, or duty, under the pretense 
which they make to their consciences, of dispensing the charity of corporations 
in this country is incalculable. Another objection remains to the jury system; 
it is its deteriorating influence upon the bar, its tendency to convert thinkers 
and scholars and the followers of logical processes into stump-speakers and 
blatherskites. ‘The man who is capable of wringing sympathy or tears from a 
jury, and there are many such in the United States, is a foe to justice ina 
criminal case. 

With the rule that the criminal defendant shall not be required to testify, 
and with the persuasive efforts of orators, the American system contrasts very 
bad’ -n results with the method in which justice is dispensed in France. 
Whatever may be said of the turbulent and disorderly conduct of some of the 
judges in the French Republic, it cannot be denied thatas a rule French jurists 
reach just results far more frequently than in this country, where the popular 
result is that which is usually achieved in cases of this kind. 

There are cases in which the jury system may be justified. These are those 
cases in which public prejudice is strongly enlisted upon two sides, and in 
which the judge may be fairly entitled to have the right to transfer the respon- 
sibility of passing upon the facts to some tribunal (a jury or other) which will 
relieve him from the injury that would be the result of the prejudice that might 
be enlisted against him personally. Such cases, however, are very rare, and 
the power to select a board of referees, if conferred upon the judge, would 
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enable him to escape from the scandal that would be the result of his popular 
identification, after decision, with one or the other of the parties. It certainly is 
not necessary for this purpose that twelve men should be called from their 
avocations into a jury box. 

Another and very serious objection to the jury system would be obviated by 
dispensing with the requirement of unanimity. If verdicts were permitted 
to be found by a majority or two-thirds of a jury they would be as likely to be 
right as they are now, and would avoid the mistrial that so frequently occurs 
in consequence of there being what is called “ a hung jury.” 

In cities (I do not know how far this is true in the country), the decent cit- 
izens, the very men who would make the best of jurors, at least so far as 
integrity goes, seek to escape from the performance of this duty. , 

Every judge knows the very great extent to which shifts and devices of all 
sorts and kinds are resorted to as excuses for citizens, who would otherwise 
be called good citizens, who seek to escape from the useless consumption of 
time involved in their performance of jury duty. 

It is said that bribery is not unfrequently employed in such cases, but of this 
I know nothing. 

Finally let me say that during forty years of active service at the bar and on 
the bench in Ohio, I never saw but one struck jury in the box. Of course I 
must be understood to mean by this, not that I have not seen men in the box 
whose names had been procured by the process of striking a jury, but that I 
never saw twelve such men sitting together in a case, except once in Wilming- 
ton, Clinton County, Ohio. I name the county out of respect for the willing- 
ness displayed to serve on juries in the case I refer to by that class of citizens 
who, in Hamilton County, would have been sufficiently alert and successful 
with excuses to reduce the jury below the number of twelve struck jurors, and 
thus make it an ordinary tales jury. 


Hon. P. S. Grosscup, in whose name our readers Will recognize the 
judge of the District Court of the United States for the Northern 
District of Illinois,—a very capable trial judge, and one who knows 
how to hold juries well in hand and to use the jury system for the real 
purposes of justice,— expressed his opinion in favor of the retention of 
the jury system with such modifications as would enable a considerable 
majority, say nine jurors, to return a verdict in civil cases, without the 
assent of the minority. He added: ‘‘ My experience, both at the 
bar and on the bench, convinces me that many questions arise in courts 
of justice that are more wisely determined by the judgment and 
experience of the citizen than by the judge. The judge, by training, 
is apt to become technical and too little disposed to look at transactions 
with the every-day common sense of the citizen. Trials by jury could, 
however, be greatly improved if the judge in all cases would assume 
his proper functions in the trial, and not sit simply as a moderator. 
Much of the abuse of the jury system is due to this abdication of the 
power on the part of the judge.’’ It will be recalled that the late 
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Justice Miller, of the Supreme Court of the United States, in a paper 
read before the Bar Association of Iowa, expressed substantially the 
same view. It will be recalled that in Missouri and in many other 
States the constitutional and statute law withholds from the judge the 
power which Judge Grosscup upholds and which is so wisely exercised 
by capable judges in the Federal and in some of the State courts. 

Hon. E. B. Taylor, whom we assume to be an Ohio lawyer or judge, 
defends the jury system, and justly says that the loss of it would be a 
great misfortune to our nation. Hon. John A. Moosfield of Stubend- 
ville, Ohio, also defends the system and favors unanimity of verdicts 
in capital cases, but does not indorse the system as a whole, as it now 
exists among us. He would not recommend any changes, however, 
from the present system in criminal cases. Hon. P. H. Kaiser, of 
Cleveland, draws in contrast the caustic criticism of Mr. Brewer and 
the large-minded and generous tribute to the jury system paid by Hon. 
John F. Dillon in his admirable work entitled ‘‘ The Laws and Juris- 
prudence of England and America,’’ on pages 121 and 124. He also 
quotes the observations of the late Justice Miller to which we have 
already alluded ; and then presents his views, which briefly are, that the 
jury trial should be continued, as it exists in England and as it is used 
inthe Federal and in some of the State courts of the United States, 
which gives us a jury under the intelligent direction and guidance 
of an impartial judge. 

We conclude the symposium by adding the views of Judge Goggin, 
of one of the State courts in Chicago, as described in a special dispatch 
from Chicago to the St. Louis Globe-Democrat, dated March 2. 


John Acker was not only acquitted of a charge of assault with intent to kill 
to-day, but he was set at liberty, with the knife, revolver and ammunition found 
in his possession when he was arrested. When a jury returned a verdict of 
not guilty, Judge Goggin looked up in surprise. Then an expression of disgust 
and anger came over his face. 

“‘ Where are this man’s tools, Mr. Clerk? ” asked Judge Goggin. 

“His what, your Honor? ’’ queried Clerk Lauth. 

“+ His revolver, knife, and other implements,’’ replied the Court. 

Clerk Lauth drew the things from a drawer and handed them to Judge 
Goggin. 

** Here, Acker,”’ said the Court, “‘ take your outfit. Go out and go to work. 
There isn’t much use in maintaining courts when juries return such verdicts.”’ 

Acker departed in amazement. He was charged with having stabbed 
Herman Traffle, of 1009 Wolfram street, during a row in Berg’s saloon, at 
Fifty-ninth and Lincoln streets, Niles Center. 


The view expressed by one of the members of the above symposium 
that a verdict of three-fourths, approved on the record by the judge, 
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ought to be sufficient even in capital cases, was based upon a number 
of object lessons concerning the jury trial which came to his mind while 
recently residing in California. In one case, which involved the sole 
question whether a document propounded as a will was genuine or a 
forgery, the trial had been protracted for many days with all sorts of 
theatrical incidents and newspaper accompaniments. The judge 
charged the jury, briefly and explicitly, as to the sole issue which they 
were called upon to decide, and then sent them out. It is said that one 
ass out of the twelve voted on every ballot, ‘‘ Give the boy $50,000.00.” 
The law of California allows a verdict to be returned by three-fourths 
of the jurors in civil cases. The verdict, which was against the validity 
of the document, could not have been rendered if unanimity had 
been required. No person who followed the testimony had any possi- 
ble doubt of the propriety of the verdict. Turning from that to a 
notorious criminal case in which a celebrated actor was tried for mur- 
der, in having shot and killed a policeman, and where a unanimous 
verdict was required, it is perfectly well known that some of the jurors 
were bribed, — of them to prevent conviction. The great danger 
of unanimous verdicts is that no matter how carefully a jury may be 
selected, there is — at least in our country — always the liability that 
an ass or a crank will get upon the panel. This fact is illustrated by a 
recent atrocious case in the same State. Two men in San Francisco 
rode out into the country and stopped a railway train and began to rob 
the passengers. It happened that there was a courageous officer of the 
law on board, a sheriff named Bogardus. He immediately shot one of 
the robbers and was in turn shot and killed by the other. The mur- 
derer escaped, and after being tracked and pursued several months, 
was captured and put upon his trial for murder. One or more cranks 
on the jury held their fellows at bay until they were forced to bring in 
a verdict of murder in the first degree, but with a sentence of imprison- 
ment for life. Such outrages upon justice prove that a three-fourths 
verdict, approved by the judge, is necessary for the protection of 
society, even in capital cases. 


JupGes AND THEIR Duties.— We are sorry to note a very considerable 
amount of criticism, even verging upon fretfulness and severity, in some 
of our English legal contemporaries, directed against the judges of the 
courts of that country, the burden of the complaint being that they ne- 
glect their duties, fail to clear their dockets ; or that,when they do act with 
energy, they do it in spurts, so to speak ; rush back to their duties with 
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a sudden vehemence, and find the bar unprepared with their causes by 
reason of previous postponements. Many of our American judges are 
open to severe criticism of the same kind. A crying evil on the part of 
our State appellate courts has been the habit of taking submissions of 
cases and holding them under advisement for years. We could point 
out instances of this abuse which seem almost incredible. This abuse 
became so great that the framers of the last constitution of California 
inserted a provision therein to the effect that the judges should not be 
allowed their pay, unless they would certify that they had no case under 
advisement which had been submitted to them for three months. In 
the face of this provision, the judges of the Supreme Court of California 
have been in the notorious habit, in order to qualify themselves to draw 
their salaries, of handing down causes for re-argument, or of requiring 
counsel to resubmit them, thus intentionally evading the constitutional 
provision. Certainly, the example of judges thus violating, for their 
personal ends, a constitution which they have taken an oath to support, 
is not edifying. In contrast with such practices is the gratifying 
example of the Supreme Court of the United States. That body is com- 
posed for the most part of old men. Its records are generally large, 
and the work which is imposed upon the judges is heavy. Neverthe- 
less, if we except a few notorious cases, it is a truthful statement to 
say that the court has been in the habit of disposing of cases generally 
within three or four weeks after argument or submission. In addition 
to this, the known habit of consultation of the court is such that it 
brings to bear upon every case the mind of every member of the court. 
The principal duty of judges is to decide the causes before them as 
rapidly as is consistent with the careful consideration of the rights of 
each and every suitor. Long delays are, in many cases, tantamount to 
denials of justice. 


1 We are merely citing the substance — we do not pretend to give the exact 
language. 
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ATTORNEYS AND CovunsELLORS: DisBARMENT FOR MoTILaTING A BIL 
or Excertions.— The case of State ex rel. Walker, Attorney-General v. 
Harber,! presented a case where two members of the bar of the 
Supreme Court of Missouri were disbarred in an original proceeding in 
that court brought by Hon. Robert F. Walker, Attorney-General of 
Missouri, for mutilating a bill of exceptions ina murder case. The 
case referred to is State v. Howell.? It will be perceived by the refer- 
ence to the report of that case that the bill of exceptions falsified by 
the counsel in the case was reformed under a mandamus directed from 
the Supreme Court to the trial judge, and that, on the bill of exceptions 
thus reformed, the sentence was affirmed. The defendant was after- 
wards hanged. The murder was a most atrociousone. The defendant 
was convicted of the murder of a woman and her four children, and of 
setting fire to the house containing their bodies in order to conceal the 
traces of his crime. It appeared from the evidence that, after the 
minutes of the trial were drawn up by the official stenographer and 
delivered to Messrs. Harber and Knight, the counsel for the prisoner, 
the latter mutilated them by cutting out all that part of the evidence of 
several witnesses, showing the corpus delicti, that is to say, the identi- 
fication of the dead body of the murdered woman; and that, in order 
to fill up the pages thus cut out, he inserted a totally fictitious cross- 
examination of the defendant, a cross-examination which had never 
been made in court, and one going entirely outside of the line of his 
direct examination, and falsely showing that objections had been made 
to that course of cross-examination by his counsel, and that the objec- 
tions were overruled and exceptions were saved to the rulings. Then he 
induced the judge to sign this mutilated report of the trial as the true 
bill of exceptions; and the two brought it to Supreme Court and made 
an abstract of it there, and assigned errors upon it there, and made 
a brief there, which brief, as the report of the case shows,® in- 
sisted upon two points: 1. That the evidence at the trial did not 
establish the alleged homicide or death of Nettie Hall, the person 
charged in the indictment to have been killed by the defendant. 2. 
That the cross-examination of the defendant was unwarranted by the 


1 129 Mo. 271. 2117 Mo. 307. 8 117 Mo., p. 334, et seq. 
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law or facts, since the court permitted him to be examined with refer- 
ence to matters which had not been touched upon in his examination in 
chief. It will be perceived that the first of these assignments of error 
was based upon the record after all the testimony of several witnesses 
relating to the corpus delicti had been fraudulently cut out; and that 
the second was based upon a pretended cross-examination of the de- 
fendant, which had been fraudulently interpolated. Such being the un- 
doubted facts, there was nothing for the court to do but to disbar the 
lawyers who thus fraudulently mutilated the record and brought a 
case before the court and argued it upon a record so mutilated. The 
work of mutilation was done by Attorney A. G. Knight. At the close 
of the argument in the proceeding to disbar him, by permission of the 
court, he arose and made the following confession : 1 — 

‘*In view of the evidence in this proceeding, I desire to make a 
statement. I know nothing of the law; that branch of it has been 
discussed in briefs. In regard to the preparation of the bill of excep- 
tions, I have told all I have done. For a time I was charged with 
forgery and perjury, but that charge has been virtually abandoned. 
It is some consolation to know they have been wiped away. What I 
have done I do not say was right. I realize thatit was not. This was 
my first murder case, and, sofar as I am concerned, it shall be my last. 
The other members of the profession can have the rest. I allowed my 
zeal in this case, which was a big one, to overcome my judgment. 
I prepared a bill of exceptions that was not true. I have always 
admitted this. I have always told the truth about it, as my 
affidavit and deposition will show. However, I did not originate 
iw. As to the stenographer’s law, I knew nothing. We had none in 
our circuit. In this case the judge brought his with him. The law 
had been enacted only a few months before. We had always prepared 
bills of exceptions in our own way and presented to the judge to pass 
upon it. I may have wofully deceived the attorneys on the other side, 
but I am not charged with that. I don’t say that it is right. I seemy 
mistake now. This has caused me much pain and money out of my own 
pocket that I am ill able to bear. I paid the expenses of the old mother 
of the boy, traveling expenses back to her home in Ohio and other 
expenses. But I don’t care for that. I will undergo any punishment 
that this court may mete out to me, whatever it may be. But I ask 
your Honors not to run the plowshare of ruin over me. As much of 
my honor as I have left, I hope the court will leave me as much as it 
can. I trust it will not be too severe upon me.’’ 


1 129 Mo., pp. 295, 296. 
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The court did run the plowshare of ruin over him. But in the pro- 
ceeding before it, it was unable to give him the full measure of his 
deserts. A proper system of criminal justice, properly administered, 
would land the author of such a crime in the penitentiary, there to 
serve a long term at hard labor.! 

The other attorney, E. M. Harber, the partner of Knight both in 
business and in guilt, participated in the guilt of the former by prepar- 
ing an abstract of the evidence and a brief and a printed argument in 
the murder case, on what he knew to be a falsified, fraudulent, and 
mutilated bill of exceptions, with the intent and purpose to mislead and 
deceive the Supreme Court, and thus secure a reversal of the judgment 
against the murderer. This abstract, to use the language of Mr. Jus- 
tice Sherwood, who wrote the opinion of the court, developed the falsi- 
fied portions of the bill of exceptions with a ‘‘ pertinacious, pernicious 
thoroughness which characterized the industrious endeavor to deceive 
this court in regard to the truth of the matter involved in that record.’’ 
He was, in like manner, disbarred, five judges voting in the affirmative. 
Judge Burgess did not sit, and Judge Barclay did not vote upon the 
merits of the case. He was in doubt as to the inherent power of the 
Supreme Court, in the absence of a statutory authorization, to enter a 
judgment striking from its rolls an attorney and counsellor there enrolled 
because of deceit practiced against the court. We regret that Judge 
Barclay should have entertained such a doubt. Such a power, in every 
superior court of record, and especially in an appellate court of last 
resort, would seem absolutely necessary to preserve the stream of jus- 
tice from contamination, and it would consequently seem to be one of 
those powers which are necessarily implied. This was held by the con- 
curring judges in this case, and also in another case growing out of the 
same frauds, which will now be stated. The opinion of the court is 
clear, strong and convincing. Mr. Justice Sherwood deserves the 
thanks of the profession for it. 


Attorneys AND CounsELLors: New Doctrint THAT AN ATTORNEY 
Cannot BE DisBaRRED FoR MaAkinG A BrigEF AND ARGUMENT UPON A 
Recorp wHicH He Knows to Have Been ForGep anp MUTILATED BY 
His Associate Counset.—In another case, growing out of the mutila- 
tion of the bill of exceptions described in the preceding paragraphs,’ 


1 It would seem that the Missouri 3629, 3630), is not broad enough to 
criminal statute making the forgery apply to such a case. 

of certain records forgery in the 2 State ex rel. Walker, Attorney- 
second degree (1 Rev. Stat. Mo., §§ General v. Mullins, 129 Mo. 231. 
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two judges of the Supreme Court of Missouri— we are glad to say 
that there were no more — concurred in an opinion refusing to disbar 
an attorney for the offense of filing in the Supreme Court a printed 
brief and argument, and also making an oral argument, upon a forged, 
spoliated and interpolated bill of exceptions, knowing its forged and 
fraudulent character, and knowing that it had been so forged and 
interpolated by one of his associate counsel in the case. In the case 
referred to in the preceding paragraph, A. W. Mullins, referred to in 
the various opinions by the honorable designation of Major Mullins, a 
lawyer of thirty-five years honorable standing at the bar, having been 
the principal counsel in the trial of the case in the court below, and 
knowing that the bill of exceptions had been fraudulently altered in the 
particulars stated in the preceding paragraphs, nevertheless appeared 
in the Supreme Court and filed a brief and also a printed argument, 
and made an oral argument, insisting strongly upon two assignments 
of error which rested entirely upon the fraudulent alterations already 
referred to: 1. That there was no proof of a corpus delicti. 2. That 
defendant had been cross-examined by counsel for the State, over the 
objections of the defendant’s counsel, as to material matters not 
touched upon in his examinationin chief. Notwithstanding these facts, 
which were conclusively established, as shown by the strong dissent- 
ing opinion of Mr. Justice Gantt, in which Mr. Chief Justice Brace 
and Mr. Justice Sherwood concurred, a majority of the Supreme 
Court, four judges against three, refused to disbar him, but dis- 
charged him without punishment. The principal opinion of the majority 
was written. by Mr. Justice Burgess, and it propounds the remarkable 
proposition that a lawyer is not guilty of deceit toward the court 
for founding his argument upon a record which he knows to have been 
fraudulently falsified by his associate counsel, because the record 
imports absolute verity, and he must found his argument upon the 
record, as so falsified, or not at all. In this remarkable statement of 
doctrine Mr. Justice Robinson concurred. The reasoning of Mr. 
Justice Burgess was as follows: ‘‘ That an attorney may be disbarred 
for unprofessional conduct, in knowingly and intentionally attempting 
to deceive the court with respect to matters pending before it, may be 
conceded ; but he cannot be disbarred upon a charge of deceiving the 
court with respect to matters not before it, and which he does not 
claim or contend are shown by the record. Respondent’s contention 
was that the corpus delicti was not shown by the record, by which alone 
it could be demonstrated, and which contention was literally true. If 
true, then it is impossible that he could have been guilty of deceit. It 
is an elementary and well established principle in modern jurisprud- 
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ence that, in the argument of cases before courts and juries, and in 
the appellate court, lawyers are bound in the one instance to confine 
their arguments to the facts in proof, and in the other as they are pre- 
served and appear of record. To hold otherwise would result in con- 
fusion and the overthrow of those established principles of practice 
which have been found absolutely essential to a well-ordered judiciary, 
Respondent would not have been permitted, in oral argument before 
this court, to discuss matters not shown by the record, whatever they 
may have been, and it matters not that they were not in accord with 
the facts as disclosed thereby. The contention, therefore, of the 
relator that the respondent was bound to argue the case of Howell upon 
the facts, regardless of whether those facts were preserved as part of 
the record or not, is wholly untenable.”’ } 

Mr. Justice Macfarlane concurred, in a separate opinion, on the 
ground that the circumstances, taken in connection with the previous 
good character of the respondent and his standing as a lawyer, failed 
to convince him of his participation in or adoption of the acts of his 
associates. Mr. Justice Barclay concurred in the result, evidently for 
the reason suggested by his doubt in the case stated in the preceding 
paragraphs: that the Supreme Court was so feeble as to be without 
inherent jurisdiction to strike from its rolls unfaithful attorneys who 
had thus endeavored to defraud its judgment and enable a murderer 
to escape the dues of justice. 

Mr. Justice Gantt wrote a vigorous and clear dissenting opinion, for 
which he deserves the thanks of every honorable lawyer in or out of 
Missouri. He shows incontestably that the respondent knew of the 
falsification of the record by his associate, and signed a brief and printed 
argument which had been predicated upon those portions of the record 
which were falsified, and made an oral argument upon the same, with 
full knowledge of the fraudulent alterations. This is made so very clear 
by the detailed statement of the evidence by Mr. Justice Gantt that 
it seems strange that so good a judge as Mr. Justice Macfarlane could 
have concluded that the conduct of the respondent was innocent. The 
proposition in the opinion of Mr. Justice Burgess that the respondent 
had been guilty of no deception towards the court because the forged 
and spoliated record imported absolute verity, was shown to be utterly 
fallacious by the following unanswerable reasoning : * — 


“The sole ground upon which his counsel seek to exculpate him, and the 
only one adopted by the majority of my brethren, is that counsel are bound by the 
record as filed in this court; that the record imports absolute verity, and this 
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court would not have heard or permitted him to have urged any fact outside of 
the transcript as filed. In my humble judgment, this is a total misapplication 
of the principle that the record imports absolute verity. The very fact that 
the record imports the truth demonstrates that the court cannot be too rigid or 
exacting in holding the members of the bar to a high standard of integrity and 
official conduct. The logic of the respondent is this: ‘ The oath of an attorney 
as well as the ethics of the profession, from time immemorial, forbid decep- 
tion upon the court to obtain an advantage for himself or his client; but 
the record, once made up, imports absolute verity, and counsel are bound by 
the record; therefore, though his associate counsel impose a false record upon 
the court, and though he is made aware of the fraud and deception, yet he may, — 
with perfect propriety, adopt that fraudulent record, base an argument and 
brief upon it, and then, if detected before the fraud is finally consummated, 
boldly rely upon the maxim that the record imports verity, and he had a right 
to avail himself of it.’ Thatsuch reasoning should have weight with this court 
is incomprehensible. In my opinion no such response should be given to one 
thus alleging his own turpitude. Heretofore we have been taught that a 
* concocted and fraudulent verity,’ when unmasked and discovered, ceased to be 
a verity. The universal doctrine of this court and all other courts is that even 
the most solemn judgments and records cease to be judgments or records when 
once shown to have been obtained by fraud, covin and deceit; ‘ for whatever 
fraud creates, justice will destroy.’ Such a use of this legal maxim is abhor- 
rent to every principle of law and justice. Certainly it has no application in 
an investigation of this character, the purpose of which is to purge the rolls 
of the names of those by whose wrong the record in the Howell case, which 
should have spoken the truth, was made to speak a falsehood. In this pro- 
ceeding the court should brush aside all such fallacies; for when the integrity 
of the record is challenged the search light of truth should be turned on, and 
no one be allowed to invoke the protection of a maxim of the law which he 
and his associates have profaned and disregarded. ‘The law, in such cases, 
is quick to discern the intents of men, and piercing even to the dividing of 
the joints and marrow of sham and pretense.’ The question here is not 
what presumption this court, or any other court, in a collateral proceeding, 
would have indulged as to the verity of the bill of exceptions in the Howell 
case as originally filed; but it is one involving the integrity of the court 
making that record and the protection of this court from fraud and 
imposition. In a direct proceeding we have been informed that an officer 
of this court has not regarded his official oath and has not demeaned himself 
faithfully, but has imposed upon opposite counsel a skillfully contrived decep- 
tion, and that in a case of the most supreme moment to the State. His client 
had been convicted of a murder in the first degree, and to that crime was 
superadded arson, and the burning of his victims, a mother and four innocent 
children. Before the bar of this court he confesses his dereliction. The 
supreme question in this particular case is whether his associate counsel, the 
respondent herein, can, with knowledge of his misconduct, voluntarily avail 
himself of the fruits thereof. The modes of procedure and the machinery of 
the law, are means, not ends; the final purpose of their creation and adoption 
is justice; and no lawyer, in his zeal for the means, is justified in thwarting 
the true end; otherwise a trial at law becomes a gladiator’s struggle for vic- 
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tory, or a piece of legerdemain in which the attorney who most skillfully 
covers his tracks and frauds will inevitably win.” 


Further on the learned justice says: } — 


“« In this case the distinction is sought to be made between the culpability of 
the original mutilators of the official stenographic transcript of the evidence and 
the subsequent adoption of the emasculated bill of exceptions by respondent 
for the purposes of his argument in this court. I am unable to draw the 
distinction either in law or ethics. In my opinion, when Major Mullins dis- 
covered that the record was not the truth which it purported to be, two courses 
lay before him. His obligation to this court, at whose bar he had so long prac- 
ticed and achieved so many honorable triumphs, demanded that he stbuld 
repudiate the fraud, and, if need be, abandon a cause which could only be won 
by falsehood and deceit. On the other hand, knowing the fraud, if he chose.to 
avail himself of it, he is now estopped from denying any responsibility therefor. 
His attempt to avail himself of the fraud and yet escape all the consequences 
should not be tolerated. It is a gross misconception of the lawyer’s duty to 
suppose that he Owes no fidelity to any one save his client, and that the latter 
is the keeper of his conscience. He is expressly bound by his oath to faith- 
fully demean himself as an attorney with all due fidelity to the court of which 
he is an officer. When once convinced that he cannot serve his client without 
aiding him to consummate a fraud upon the court and his adversary, and that 
in the further prosecution of his case he must rely upon false evidence or a 
fraudulent record, his plain duty is to abandon the cause. There is not one 
rule of morals for the advocate and another for the client. Neither is, or can 
be, justified by any sound code of ethics in knowingly practicing or acquiescing 
in falsehood, or in attempting to deceive a court by false evidence. A prime 
duty of every lawyer is to maintain the respect due to the courts of justice and 
the judicial officers, and to employ in the maintenance of any cause committed 


to his charge only honorable means, and never to mislead a court by artifice or 
false statement of fact.’’ 


It ought to be added, that in the case previously referred to,? Mr. 


Justice Sherwood answers the position of Mr. Justice Burgess in the 
following vigorous language :* — 


“Tt is insisted for respondents that, inasmuch as the falsified record of the 
bill of exceptions in Howell’s case, ‘ imported absolute verity,’ respondents ‘ were 
bound to prepare their brief and make their arguments with reference thereto only, 
regardless of the facts existing outside of the record.’ But this argument, to give 
it such an appellation, is a mere evasion of the true issue, which is, whether 
attorneys who have mutilated and falsified the transcript of the evidence designed 
for a bill of exceptions, and thus deceiving the trial judge into signing the 
false bill, or who have connived at such falsification, and built their briefs and 
arguments upon it, can escape for this violation of their official obligation, on 
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the ground of their own consummated fraud. If so, then malpractice and deceit 
are made very easy, and punishment therefor very difficult; in fact, impossible, 
because all an attorney would have to do under this novel theory, would be to 
procure the false bill to be signed, then taking shelter beneath the egis of ‘its 
absolute verity,’ defy all known means of prosecution and punishment. If 
this anomalous theory were correct, then Division Number Two of this court 
was certainly wrong, when, on affidavit filed by the Attorney-General, it set 
aside the submission in Howell’s case; made such orders and took such steps 


as restored the evidence as it originally was, thus striking down the hand of 
fraud and balking its nefarious machinations.”’ 


We very much regret that the proposition could ever have received 
judicial sanction, albeit not by a majority of the court, that an attorney 
who knows that a record has been fraudulently altered by his associate 
is guilty of no deceit to the court, because he assigns errors and founds 
an argument on the portions of the record which he knows to have been 
fraudulently altered, on the theory that he is innocent because the 
record imports absolute verity. It is proverbial that there are lawyers 
who will take sides on any question that can be mooted; but if any 


one of our learned readers is prepared to vindicate such a position, we 
would be glad to hear from him. 


Responpeat Superior: LiaBiLiry oF AN Express CoMPANY FOR THE 
Act or rts Locat Acent rm Cursmne anp Asusinc a Customer. — The 
recent decision of the Supreme Court of Mississippi in Richmond v. 
American Express Co., illustrates the tendency of modern courts to 
break away from the old rule that a principal or master is not liable for 
the malicious torts of his agent or servant. The question for decision 
arose upon a demurrer to a declaration in a case for damages. The 
whole case, and the ground on which the court proceed, will best 
appear from the opinion of the court, delivered by Whitfield, J., which 
was as follows :— 


Plaintiff had been made to pay an overcharge on express matter from Clarks- 
dale to Tutwiler, in this State, by the local agent of appellee, and the general - 
agent had been seen, and stated that the matter would be arranged. Plaintiff 
saw the local agent about it on December 25th, but was put off. Subsequently, 
the declaration avers, ‘‘ said plaintiff on or about the first day of January, 
1895, went to the office of said company, upon business with said company, 
when said agent of said company, in charge of the office, informed plaintiff, 
that he then and there desired to refund to plaintiff the said overcharge, and 
did then and there pay to plaintiff said overcharge, and required plaintiff then 
and there to sign a receipt for same; and when the said plaintiff signed and 
delivered said receipt to said agent, the said agent did then and there, imme- 

VOL. XXX. 29 


450 30 AMERICAN LAW REVIEW. 


diately upon the reception of said receipt, and while plaintiff was there in the 
office of said company, willfully, wantonly, oppressively and wrongfully curse, 
abuse, insult and maltreat plaintiff, because plaintiff had demanded and received 
from said company said overcharge,” etc. The old doctrine of McManus v. 
Crickett,! that the master is never liable for the willful or malicious act of his 
servant (like the early doctrine that a corporation was never so liable, which 
latter doctrine arose out of the early misconception of the nature of a corpora. 
tion) ,* has long since been repudiated. Cowen, J., put the whole argument for 
the opposite view, in a single sentence, when he said in Wright v. Wilcox,’ that 
the dividing line was the willfulness of the act.”” But the whole argument 
against liability on such reasoning, is definitely and conclusively answered in 
Thompson on Corporations, where the whole question is exahustively treated. 
Says this author in § 6298:4 **The courts which have so ruled have pro- 
ceeded on the theory that authority from the master to the servant to commit a 
willful wrong * * * willnot be implied, and that the servant when so acting 
will therein be deemed to act, not for his master but for himself. If he makes use 
of his master’s property in committing this wrong, he will be deemed, accord- 
ing to the fantastic reasoning of Lord Kenyon, borrowed from Rolle’s 
Abridgment, to have acquired for the time being, a special property therein. 
The fallacy of this reasoning was, that it made a certain mental condition of 
the servant the test by which to determine whether he was acting about his 
master’s business or not. Moreover, with respect of all individual acts done 
by a servant in the supposed furtherance of his master’s business, it clothed 
the master with immunity if the act was right, because it was right; and if it 
was wrong, it clothed him with a like immunity because it was wrong. He 
thus got the benefit of all his servant’s acts done for him, whether right or 
wrong, and escaped the burden of all intentional acts done for him which were 
wrong. Under the operation of such a rule it would always be more safe, and 
profitable for a man to conduct his business vicariously than in his own person. 
He would escape liability for the consequences of wrong acts connected with 
his business, springing from the imperfection of human nature, because done 
by another, for which he would be responsible if done by himself; meanwhile 
the public, obliged to deal or come in contact with his agents, for intentional 
injuries done by them, might be left wholly without redress. * * * A doctrine 
so fruitful of mischief could not long stand unshaken in an enlightened system of 
jurisprudence.” And he states that it is repudiated by eminent text-writers, 
and the great weight of modern authority, citing quite fully the authorities to 
date. He then clearly shows the true test to be, not whether the act was com- 
mitted in pursuance of orders from the master or against orders, whether the 
master ratified, or not, whether the tort was willful and malicious or not, but 
whether, and solely whether, the act constituting the tort was done in the mas- 
ter’s business. As well said in Passenger R. Co. v. Young:® “ If the nature of 
the injurious act is such as to make the master liable for its consequences, in 
the absence of the particular intention, it is not perceived how the presence of 


1 1 East, 106. 4 Vol. 5. 
® See Thompson Com. Corp., vol. 5, 5 In McManus v. Crickett. 
§§ 6275, 6277, 6280, 6298. 6 21 Ohio St. 518. 


3 19 Wendell, 343. 
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such intention can be held to excuse the master.’ He also clearly points out 
that the rule is not one of logic, but of public policy and necessity, a view con- 
curred in by Judge Andrews in Higgins v. The Waterville Turnpike Co.,? the 
reasoning in which case, and in Rounds v. Delaware &c. R. Co.,3 is unanswer- 
able.4 Judge Thompson is not alone in his criticism of McManus v. Crickett.5 
Chief Justice Ryan, in Croaker v. Chicago and N. R. Co.,® points out the fact 
that McManus v. Crickett rested on Middleton v. Fowler, the only case cited in 
its support, and that that case was not a case of malice, but of negligence, and 
said, with great pertinence and power, that ‘*one employing another in good 
faith, to do his lawful work, would be as little likely to authorize negligence as 
malice,’’ and that ‘‘ either would be equally dehors the employment.’’* 

It thus appears that McManus v. Crickett is not now law. Counsel for appellee 
relies upon and cites this case, and the cases of McCoy v. McKowen,® and Rail- 
road Co. v. Harrison.? It is true that both these cases are based on McManus 
v. Crickett. It is also true that both expressly declare that: “ It is immaterial 
whether or not the tortious act be committed while the agent is engaged in the 
rightful business of his employer which he is attending to by his direction; for 
if he transcends his authority while so engaged, his acts do not bind his em- 
ployer unless sanctioned by him;” thus declaring immaterial that which is the 
very test of liability in this class of cases. So far as this declaration is con- 
cerned these cases are hereby overruled, expressly, that they may not further 
mislead. They have been practically overruled by repeated subsequent decis- 
ions of this court.” As to Harrrison v. Railroad Co.," it is correctly said by Judge 
Thompson," that “‘ the true reason of the decision was not that the act was 
willful, or malicious, but that it was plainly outside the line of duty of the 
servant.’’ 

But it is urged that however applicable this doctrine may be to carriers of 
passengers, it is not applicable to an express company. Doubtless there isa 
difference in the extent of the application of the principle, as between carriers 
of passengers and express companies, measured exactly by the difference in the 
things done by them inthe discharge of their duties respectively. But the 
principle applies to both. An express company does not transport passengers, 
and cannot be made liable as a carrier of passengers might, for willful torts 
committed by its agent on passengers in their transportation; but it keeps 
offices for the transaction of its proper business, a business calling to its offi- 
ces every day thousands of citizens; and in its dealing with its customers in 


1 §§ 6299-6316, inclusive. 

2 46 N. Y., at p. 27. 

3 64 N. Y. 129. 

4 To the same effect see Palmer v. 
Manhattan R. Co., 16 Lawyers’ Rep. 
Annotated, p. 1386; Cooley on Torts, 
p. 626 (1); Mechem on Agency, § 740 
and § 741, and the authorities cited by 
these writers. 

5 Supra. 

6 36 Wisconsin, 657; 17 American 
Rep. 504. 
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Southern Express Co. v. Fitzner, 59 
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8 26 Miss. 487. 

® 48 Miss. 112. 
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its offices, in its business, it is bound, in Judge Story’s language, “ for respect- 
ful treatment and for decency of demeanor.’’ It is impossible to say, on the 
allegations of this declaration, that the tort committed immediately upon the 
delivery of the receipt to the agent, and because of the demand for the refunding 
of what was plaintiff’s conceded due, was so separated in time or logical 
sequence as not to have been an act done in the master’s business. The whole 
transaction occurred in the shortest time and was one continuous and unbroken 
occurrence, the cursing and abusing and maltreatment were all administered 
in connection with the taking of the receipt, and immediately upon its delivery, 
and because of the demand for his rights in that matter, and while plaintiff was 
in appellee’s office to transact and transacting this very business. What was 
said and done thus immediately upon the delivery of the receipt, was part of the 
res geste. As well said by Judge Thompson:! “ In this view, even under the 
modern doctrine, the acts or declarations of the servant tending to show 
his state of mind at the time of the act complained of, would be admissi- 
ble in evidence as part of the res gestae.”” We have heretofore quoted from 
the masterly opinion of Judge Andrews in Rounds v. Delaware R. Co.,? and from 
Latham v. I. C.R.R. Co.,3 to show when in this character of case the corporation 
would not be liable. Complementary to that, we close this opinion with the 
words of the same great judge, in the same case‘ to show, here, a case of 
liability: ‘‘ The master who puts a servant in a place of trust or responsibility, 
or commits to him the management of his business, or care of his property, is 
justly held responsible when the servant, through lack of judgment or discretion, 
or from infirmity of temper, or under the influence of passion aroused by the 
circumstances and the occasion, goes beyond the strict line of his duty and 
authority and inflicts an unjustifiable injury upon another.”’ 
Reversed, demurrer overruled and cause remanded. 


1 Sec. 6299, top of p. 4929 (Com. on 3 16 So. Rep. 757. 
Corp). 4 At p. 134, 
264N. Y., at p. 136. 
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CORRESPONDENCE. 


POWER OF THE STATE’S ATTORNEY TO ENTER A NOLLE 
PROSEQUI. 


To the Editors of the American Law Review: 

At page 302 of the March-April number of the AMERICAN Law REVIEW is a 
note upon three recent decisions of the Supreme Court of this State. 

My knowledge of your willingness to be corrected, when wrong, must be my 
excuse for inflicting you with this letter. I am confident, that one who cen- 
sures error in another with a free hand, is one who is willing his own errors 
should be called to his attention. This is not said in any spirit of cajolery or 
with any motive to flatter. If you were other than you are, I probably would 
not address you. 

You say the weight of judicial authority, and if you do not say it you 
intimate it, is against the position of the Supreme Court of this State; that Dr. 
Bishop gave an opinion in opposition to the ruling of Judge Moise; and that 
opinion, it is probable, was not even read by the Supreme Court of this State. 

You say you have seen a letter of Dr. Bishop stating his belief it was not 
read. You are doubtless aware of the fact, without the necessity for my stat- 
ing it, that a lawyer’s opinion in a given case has value dependent upon the 
learning and intelligence of the man, the thoroughness of his examination of 
the case, his knowledge of that case, and that these hold equally good as 
applicable to judges, coupled with one fact, that judges’ opinions have 
increased value owing to having heard argument upon both sides of the con- 
troversy. You probably will agree with Judge Dillon, that the best method of 
insuring a correct conclusion, is to have the case hammered out at bar. 

Now, let me take up the statements in that short note of yours and correct 
them. The Supreme Court of this State did see and read Dr. Bishop’s letter. 
Counsel for Beer submitted the letter in a formal communication to the Chief 
Justice and Associate Justice of the Supreme Court. The letter was read, and 
was studied; was discussed; and its doctrine virtually held inapplicable to the 
facts of the case then at bar. The letter was well advertised, the press here. 
publishing it, and copies were circulated among the members of the bar. 

Dr. Bishop’s opinion must not be regarded as the opinion of a text-writer, 
any more than Judge Dillon’s arguments at the bar of the court would be held 
with the same respect as a quotation from his work on Municipal Corporations. 

Dr. Bishop did not act in a judicial capacity nor express an opinion in such 
capacity, and this, despite the tone, the color and the apparent character of 
his communication. He did not put aside all of his work to express an opin- 
ion of this kind without being paid a fee for his services. To give Dr. Bishop’s 
opinion, under such circumstances, the value which would be given to the 
deliberate and carefully expressed opinion of a text-writer is not just to the 
learned Doctor, any more than it would be to treat Judge Dillon’s arguments 
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with the same consideration. as we would the expression of his opinion in his 
works. 

Permit me to again say that Dr. Bishop did not hear both sides of the ques- 
tion, nor were both sides of the question submitted to him. I seriously doubt 
if he read Judge Moise’s answer. I am positive he did not see the brief of one 
of Judge Moise’s counsel, as it was printed after his letter was received by the 


, Supreme Court. He probably gave the subject an ex parte examination, and 


this assertion is stronger than mere probability. 

Dr. Bishop’s letter does not cite one single, solitary authority to sustain his 
position. 

You say the weight of judicial authority is with Bishop. An examination 
of the decisions of the Supreme Court of the State of Louisiana would show 
that the weight of judicial authority is against Bishop, who, as a matter of 
fact, did not appear to appreciate the issue which was before the court. It is 
not improbable that the failure to meet that issue on the learned Doctor’s part, 
was due to the fact that he was not posted correctly, but probably was told the 
issue that Beer’s counsel assumed was before the court, a not infrequent error 
for counsel to make. 

The question before the Supreme Court for decision in the Beer case was: 
Can the District Attorney do by indirection that which he cannot do directly? 

The pardoning power, under the constitution of this State,is not lodged in the 
District Attorney. It is in the Governor, restricted by a recommendation from 
the Board of Pardons, a condition precedent to the exercise of the power. 

The attempt to nolle prosequi Beer after conviction and before sentence, so 
as to release him from custody and further prosecution, was virtually the exer- 
cise of the pardoning power. There can be no logical difference between the 
entering of a nolle prosequi after sentence and the entering of one after con- 
viction, after motions for a new trial and in arrest of judgment have been 
overruled. The nolle prosequi goes to the indictment, not to the offense. It 
is not a bar toa further prosecution. In some jurisdictions new processes may 
be awarded on the indictment nolle prosequied. If the nolle prosequi is a bar 
to further prosecution, it then goes to the offense and necessarily is practically 
and really a pardon in the Beer case. 

The effective difference otherwise between a pardon and a nolle prosequi 
cannot be shown. In this State a nolle prosequi is never used as a means’ of 
exercising executive elemency. Under our constitution if it were, it could 
only be so used when ordered by the Governor upon the recommendation of 
the Board of Pardons. The District Attorney cannot usurp this function, 
delegated by the people, the sovereign, to the Governor, and a Board of Pardons, 
under the guise of entering a nolle prosequi. 

The pardoning power is vested exclusively in the chief executive, condi- 
tioned upon the recommendation of the Boardof Pardons. The nolle prosequi 
in Beer’s case would have operated as an absolute discharge. It would have 
been a complete bar to any further prosecution whether upon this indictment 
oranewone. Beer would have been as free as if pardoned. 

The nolle prosequi is used after verdict and for the following purposes :— 

(1) Curing a defective count. Saving the prisoner from discharge, sentence 
being pronounced on the valid counts. The prisoner is not released; one 
count of the indictment being nolle prosequied he is held under the others. 
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The prisoner is not pardoned. This was not Beer’s case, his indictment 
being good and sufficient. 

(2) To qualify an accomplice as a witness for the State, whose conviction 
had rendered him incompetent. This was not Beer’s case, since under our 
laws Beer would not have been disqualified by conviction and sentence. 

(3) As a means of recording executive elemency. This is not our custom, 
and if it were, it would necessarily have been conditioned upon the direction 
of the executive, acting on there commendation of the Board of Pardons, and 
not by the District Attorney. 

If you put into the hands of the District Attorney, the power, after con- 
viction, after the overruling of motions for new trial and arrest of judgment, 
to nolle prosequi and set free a convicted felon, will you be kind enough to say 
what is the necessity, what the wisdom, what the logic of vesting the pardon- 
ing power in a Board of Pardons and the Chief Executive? 

Will you be kind enough also, to examine the question as to whether, in the 
State of Louisiana, a District Attorney, under our system of government, and 
under our constitution, is part of the executive or judicial departments of gov- 
ernment? In England, the Attorney-General is part of the executive; in this 
country, all sovereignty being in the people, they have seen fit, in the exercise 
of their sovereign power, to delegate the pardoning power not alone to the 
chief executive under certain limitations, but to the judges, decentralizing, as 
much as possible, the executive department of the government. 

Judge Moise was and is a member of the Board of Pardons in the Beer 
case, and could have refused his assent to any attempt made to pardon the con- 
vict. He was a member of the Board of Pardons, so constituted by the fact of 
his having been the judge Before whom Beer was tried. The judge before 
whom a convict is tried and convicted becomes a member of the Board of 
Pardons to consider the wisdom of the executive exercising clemency in the 
shape of a pardon. 

I believe conscientiously, from my knowledge of you, that if you will give 
the Beer case examination, that is the case which was before the court, or if 
Dr. Bishop will do so, you will both conclude that the Supreme Court of our 
State was perfectly right in its decisions. 

In closing, would it not be well to correct Dr. Bishop’s unfortunate impres- 
sion that his letter was not even read by the Supreme Court. He stands too 
high in the esteem of the bar of this country to make a charge of that kind 
against a court, particularly as such a charge is hackneyed even on the lips of 
defeated counsel. Some lawyers, when they lose cases, usually contend that the 
court did not read their briefs; but Dr. Bishop should hardly make an assertion 
of that character, even as a matter of belief, because a court, after having heard 
the case hammered out at bar, conclude that his ideas of the law are inap- 
plicable to the controversy. 

I write you with a certain shock to a natural delicacy, considering that 
Judge Moise is my brother. ButI write in the consciousness that an examina- 
tion by you of this matter may materially change your views of the law, as 
expressed in the last number of the AMERICAN Law REVIEW. 

With much respect, believe me to be, 


Very truly yours, 
New ORveEans, La. E. EvaRISTE MOisE. 
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PROF. IRVING BROWNE SET RIGHT. 


To the Editors of the American Law Review: 

In your issue of March-April, 1896, on page 288, under the head of “ Proxi- 
mate and Remote Cause,’’ I find a quotation made from letter of Mr. Irving 
Browne, to the Law Journal of London. 

The case referred to by Mr. Browne is that of G.C. & 8. F. Ry. Co. ». 
Shields.! In the letter quoted by you Mr. Browne, after stating the case, 
said it was held:— 

“That the contents of the sack being unknown to the conductor, and the 
passenger’s conduct not sufficiently boisterous to warrant his ejectment, it was 
not actionable negligence unless it was a proximate cause of the injury.’’ 

If seems to me that, even for the purpose of supposed wit, it was not proper 
for Mr. Browne to try to make it appear that any appellate court of Texas had 
rendered such an absurd opinion, or that the people of this State had ever 
elected a judge so ignorant as to indulge in such a statement. What the court 
did say I here insert:— 

‘The foregoing contains a fair summary of the material facts, and about 
which there is no conflict in the testimony. It cannot be successfully denied 
that Harris had the right as a passenger to carry baggage on the train, and 
that he had the right to carry it in a sack if he chose to do so. We think it 
is equally clear that, in the absence of some information or circumstance 
indicating that the sack contained something dangerous to other passengers, it 
was not the duty of appellant’s conductor or any other employé to open the 
sack and examine ‘its contents. However, it is strenuously insisted on behalf 
of appellee that appellant was guilty of negligence in allowing Harris’ sack 
to project into and partially obstruct the aisle. This may have been negligence, 
but it was not actionable negligence, unless it was a proximate cause of the 
injury. If, in passing along the aisle, appellee had come in contact with the 
projecting sack, and had been injured, then he might have a cause of action. 
But such is not the case here. In this case a passenger, without the knowl- 
edge of the railway company, carried a jug of alcohol on a train, and, without 
fault on the part of the company or its employés, let it drop and the alcohol 
spill, and before the alcohol could be removed from the floor of the car, 
another passenger, without the company’s fault, set it on fire, and thereby the 
plaintiff was injured. The sack’s projecting into the aisle was not the proxi- 
mate cause of the injury. In our opinion the plaintiff has no case, and the 
judgment heretofore rendered by this court, reversing and remanding the cause, 
will be set aside, and judgment here rendered that plaintiff take nothing, and 
the defendant go hence without day, and recover all costs. Reversed and 
rendered.”’ 

For this you will see that what the court did say on the subject of proxi- 
mate cause was logical, and did not afford the slightest pretext for the absurd 
statement made by Mr. Browne. 

Respectfully yours, 


J. W. Terry. 
GALVESTON, TEX. 


1 29S. W. Rep. 652. 
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Remarks. — It gives us great joy to set Prof. Browne right. He 
has, in the Green Bag and elsewhere, so often corrected our errors and 
called us to account for our eccentricities, that we rejoice with exceed- 
ing great joy in being able to convince him that he himself sometimes 
nods, and even winks, when he should not.— Eps. Am. Law Rev. 


WEBSTER ON NATURALIZATION: A REPLY FROM THE AUTHOR. 


To the Editors of the American Law Review: 


I am in receipt of your review on the Law of Naturalization,! and beg to 
refer you, first, to page 54, ‘‘ Effect of declaration of intent in the United 
States,’ and read, ‘‘ when the applicant has filed his intention to become a 
citizen he has not by this act made any change from his former allegiance. He 
has declared what he may do at some future time, provided no objections are 
entered to prevent his execution of his purpose in the courts at the final hear- 
ing on his application, and provided he does not change his own mind. This 
does not confer any special rights or privileges in itself, other than those exer- 
cised by other alien residents in the country. 

Second, to page 57, ‘* Effect of declaration of intention on return to country 
of origin,’’ and read “‘ the declaration does not clothe the alien with the nation- 
ality of this country so as to enable him to return to his native country without 
being subject to all the laws thereof.”’ 

Third, to page 56, and read “an alien applicant who has declared his intent 
to become a citizen of the United States is not entitled to make any claim for 
protection on return to his country of origin. He goes asa citizen of that country 
because he has never changed his allegiance from it. In case he goes to a 
country under the government of a third sovereign, he may enjoy a quasi-pro- 
tection under certain conditions because his record in the United States of an 
intent to become a citizen.” 

Your critic is in despair because; Martin Kozsta’s case is omitted from the 
index. This was not a case which in any sense fell directly under our laws on 
Naturalization. I refer you to Webster on Citizenship, page 141: ‘‘ In the case 
of Kozsta, he had declared his intention to become a citizen of the United States 
and went temporarily to the territory of a third soverign. He went to Turkey, 
the country of his original allegiance being Austria. While in Turkey he was 
arrested by Austrian officials. He went animo revertendi, and the government 
of the United States asserted its right as against any interference with him in 
the perfection of his intent and purpose to become a citizen of the United 
States.” 

If the critic will turn to page 57, Webster on Naturalization, he will find 
“in a case of a former subject of Russia, who had declared his intent in the 
courts of the United States to become an American citizen and who then went 
to Turkey, it was held while as a proposition they continue from one point of 
view to be, for example, Russian subjects, they acquire by such a declaration of 
intent a quasi-right to protection as against the claim of a third power to their 


See 30 Am. Law Rev. 316. 


\ 


~~ 


458 30 AMERICAN LAW REVIEW. 


allegiance. We would hold in case of dispute on this point that they retain a 
future right to perfect their naturalization in conformity with our laws.”’ 

It seems quite clear that the law is settled if the critic would read the text 
and not the index; and again while Martin Kozsta became quite a topic for dis- 
cussion, I am afraid that your critic has not followed his life with sufficient 
care to ascertain how poor an American citizen he in fact became, indeed if he 
became one at all. Whether he did or did not, let critic tell; at any rate at the 
time of discussion he was not within our naturalization laws only in so far as 
an expressed intention to become a citizen was concerned, an intention which he 
was at liberty at any time to retract. As concerns the criticisms of the foreign 
laws, the same were obtained with translations either from the Department of 
State or from the Foreign Legations. All were included which could be had 
and were known to exist. 

If critic will inform me that China has any naturalization laws, he will do 
well. I have information that the Celestial Empire has none, except what it 
has made by treaty, which treaties are included. For information as to the 
Central American States other than Nicaragua, I would refer him to the Bureau 
in Washington of the Central American Republics. Monaco is included, as a 
reminder that Americans frequent that beautiful spot, and that it would be 
better if they kept away; and, so far as the translation is concerned, if he will 
give the entire article it will appear sufficiently clear, although translated by a 
gentleman foreign born and bred; it is literal, too literal perhaps. In regard 
to the word homestead in the Mexican law, the critic is referred, as this article 
indicates, to the Mexican law; certainly it would be agreeable if the rule were 
the same in the English language, then there would be less discussion in our 
courts on the meaning of the word homestead. 

If critic will kindly read carefully and with perfect fairness there will be 
no need of criticism on his work. In youth we do many things which we would 
do with more care when older and more experienced. 

Very truly, 


PRENTISS WEBSTER. 
LowELL, Mass. 


AN ERROR IN A LEADING TEXT-BOOK. 


To the Editors of the American Law Review: 


Doubtless sgme day a new edition of Judge Fry’s work on Specific Perform- 
ance will be called for. Let me call attention to an error of the American 
editor. In Sec. 479, note 4 of the American editor, occurs, the following: 
“But Mortimer v. Pritchard, 1 Bail. Ch. 505, expresses seemingly a different 
rule. It is said in that case that a mistake such as would entitle a party to 
relief must have been made under the influence of false appearances, and not 
merely from the suggestions of the party’s own mind.” 

The case should be Gilchrist v. Martin, Bail. Ch. 492. See affirming the 
above, Coates & Co. v. Early, 47 8. C. 220 (out only in the advanced sheets) and 
in 24 8. E. Rep. 305. 

Respectfully, 


H. E. Youna. 
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MORE ABOUT THE OPINION OF THE ATTORNEY-GENERAL IN THE 
PACIFIC RAILROAD CASES.! 


To the Editors of the American Law Review: 


When a youngster, I heard a blundering justice administer to a witness, an 
oath like this: ‘‘ You solemnly swear that you will true questions put to such 
answers as shall be made to you, touching the issue here joined between,” etc., 
etc. Iam reminded of it by the questions addressed to the Attorney-General 
by the congressional committee, as to the Pacific Railroad debts, and that offi- 
cer’s replies to them. The answers are obviously ascertained first and the 
questions framed to elicitthem. It scarce seems likely that any member of Con- 
gress,— certainly not any lawyer,— will be so readily gulled as to base any 
action on such a correspondence. Had the framer of these questions really 
desired information for his guidance in legislation, he would, I think, have put 
his inquiries in a little different shape, as, ex. gr., thus: ‘‘If a California cor- 
poration incurs a debt to the United States and it remains unpaid at maturity, 
have the latter any remedy against parties, who subscribed for the stock of the 
corporation, and issued it to themselves, without paying their subscriptions, or 
any part thereof? Or have they, in such case, any remedy against the directors 
of the debtor company, who, in violation of their duty, and in fraud of its 
rights, have diverted and misappropriated its assets to their private profit? ”’ 
Had the questions been put in any such shape as above, the Attorney-General 
would not, I think, have answered in a manner so satisfactory to those who ad- 
vocate the abandonment of the claim, or its compromise on any terms that the 
debtor sees fit to propose. 

Some curious fatality seems to attend the acceptance of public position in 
Washington, which blinds the eyes of government officers to things which, the 
day before they took office, they would have seen, at a glance, and which will 
be equally obvious to them the day after they leave it. In acase like that under 
consideration here, if any private client had consulted Mr. Harmon as to a large 
claim against a corporation, having a history brimming over with frauds and 
rascalities like that of these Pacific railroads, it is not credible that he would 
have answered him as he has done here. He would have undoubtedly said to 
him: ‘Sir, you have been vilely used, and the law will give you full redress; 
but courts cannot take notice of such things as you allege, until they are first 
established by a judicial proceeding. The first step, for you, is to put your debt 
into judgment: that will establish conclusively its validity and its amount; 
and that done you will be in a situation to impeach any fraudulent or dishonest 
transaction of your debtors which tends to hinder, delay, or defeat the collec- 
tion of itby execution. With a judgment for your debt, and an execution re- 
turned unsatisfied (and not before) you can pursue your debtor’s debtor, and 
enforce all the former’s rights of property or rights in action.’? Every lawyer 
with a year’s practice is familiar with this doctrine, and remains so until he 
becomes an Attorney-General or District-Attorney, when he straightway forgets 
it and remains ignorant of it until he again returns to private practice, when 
his old knowledge comes back to him. 

Something like to this official blindness is what befell the late Attorney- 
General Olney, when he started with so much zeal to collect the money due the 
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United States by the Central Pacific Railroad Company, from the estate of the 
late Governor Stanford, as a stockholder of that concern. If any one had asked 
a lawyer of Mr. Olney’s ability and experience, the day before he took office, 
whether the claim of the government against that company, or any of its stock- 
holders, for the payment of the subsidy bonds, could be enforced in advance of 
foreclosure and the exhaustion of the mortgaged premises, he would undoubtedly 
have answered, **No; the stockholder’s liability, for a debt of the corpo- 
ration, is purely statutory; it arises from the peculiar provisions of the 
law of California; but the same law of California that declares him liable, 
also says that where a debt is secured by a mortgage of real or personal 
property, there can be no action to enforce the demand, except a suit for fore- 
closure. In such case the mortgaged premises can be sold, and the debtor’s 
personal liability enforced to the utmost.! This debt being secured 
by the mortgage on the road, created by the act of Congress of July 1, 
1862, we must, obviously, commence by foreclosure; but in that suit 
we will have a complete remedy against the property and the individuals.” 
To any lawyer except an Attorney-General, all that is plain enough. That 
officer, however, failed to see it, and determined to commence an action to 
enforce a liability created by and dependent on California law alone, in a form 
distinctly forbidden by that law. If I recollect rightly, something very analo- 
gous occurred to one of his predecessors in office (I have not the volume at 
hand), who undertook to collect the government debt from the Union Pacific 
Railroad Company, before it became due. It seems to me that gentlemen who 
resort to such unusual and eccentric methods of procedure, can hardly feel 
much disappointment when they fail of success. Though the wishes or advice 
of Mr. Huntington can not have had anything to do with Mr. Olney’s selection 
of a remedy in the Stanford case, he must have had a hearty laugh in his sleeve 
when he saw the Attorney-General of the United States commit such a blunder, 
and add to its absurdity, if possible, by the selection of the defendant. There 
was every reason for proceeding against Mr. Huntington himself; he was the 
only surviving partner of the construction firm that got the plunder, and of 
the original guilty directors, who made the contracts; he had been participant 
in all the acts from which the liability arose, and was within easy reach 
of process either in the District of Columbia or New York, where 
the proceedings would be under the immediate eye of the head of the 
department. Moreover his confidential letters to an associate, full of 
damaging evidence against him, had been made public in another case, and 
were producible by the prosecutor; yet he was passed over, and another 
person selected as defendant, who was devoting her life and her whole worldly 
fortune to a great public charity, thus making restitution so far as in her 
power, to the community, of all that was sought to be recovered of her. She 
had and has the respect and affectionate sympathy of the whole country in her 
undertaking; and if hard cases really do ever make bad law, as the proverb 
asserts, this was the case of all others wherein to apprehend such a result. 

I regard it as fortunate for Mr. Huntington that the court of last resort saw 
its way clear to affirming the judgment in the Stanford case, without looking 
beyond the acts of Congress providing for the building of the Pacific 
railroads. Yours respectfully, 

MENLO Park, Catir. Joun 8. 


1 Cal. Code Civil Proc., Sec. 726. 
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AMERICAN STATE REPORTS, Vol. 47.— Containing the Cases of General Value and Aathor- 
ity Subsequent to those contained in the “‘ American Decisions” and the “ American 
Reports,” decided in the Courts of Last Resort of the Several States. Selected, Re- 
ported, and Annotated. By A.C. FREEMAN, and the Associate Editors of the “ Amer- 
ican Decisions.” Vol. XLVII. 

This volume appears to maintain the high standard of these reports. It 
contains considerably more than one thousand pages. The text is set in type 
of about the same size as that employed in the “‘ Notes’ of this REview, and 
the notes about the same size of type as that employed in the present text. 
Nearly every case is annotated with useful references to other cases on the 
same subject; there are also several long notes which form in themselves short 
treatises upon particular topics. Thus we find, commencing on page 533, a 
note twenty pages long on the subject of the validity of quarantine and health 
laws and regulations; and commencing on page 578, a note seventeen pages 
long, on the subject of equitable set-off; and again, beginning on page 814, a 
note ten pages long appended to the recent decision of the Supreme Court of 
North Carolina in Carr v. Coke,! relating to the proof which is admissible in a 
judicial tribunal in regard to the enactment of astatute. Altogether, it may be 
said of this series that herein the judge and the practitioner get the latest, 
and therefore the best, judicial expositions of the law; and the man who does 
not keep abreast of the case law is not a safe adviser of clients. 


BALLARDS’ ANNUAL OF THE LAW OF REAL PROPERTY: Vol. III, 1894.— Being a Com- 
pendium of Real Estate Law, Embracing all Current Case Law, Carefully Selected, 
Thoroughly Annotated and Accurately Epitomized ; Comparative Statutory Construction 
of the Laws of the Several States; and Exhaustive Treatises upon the Most Important 
Branches of the Law of Real Property. Edited by TILGHMAN E. BALLARD and 
EMERSON E. BALLARD, Authors of “ Ballards’ Real Estate Statutes of Kentucky,” “ The 
Ohio Law of Real Property,” and Editors, with Mr. Thornton, of ‘‘ Thornton and Bal- 
lards’ Annotated Indiana Practice Code.” Vol. III. 1894. Crawfordsville, Indiana: 
The Ballard Publishing Company. 


The present volume tends to confirm the favorable impression created in our 
minds by previous volumes of this work. We have subjected it to the test of 
actual use, and have derived much benefit from it, and, so far, have found no 
mistakes in it. The general plan, established in the preceding volumes, has 
been followed, with the exception that, in the present volume, cases are cited 
from the National Reporter’s System which have not yet been officially reported, 
thus bringing the work fully up todate. In the citation of the cases the authors 
have left blank spaces for the appropriate references to the official reports, 
which references they will furnish to their subscribers without extra charge. 
The work contains an index to local statutes, showing the pages of the text 
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wherein particular statutes are construed; also a general index to volumes 1, 
2 and 3. This index, the authors tell us, contains references to every legal 
principle contained in the entire series, and has been made with the most 
scrupulous care, and then verified by a comparison of all the references with 
the section cited. 


MAXWELL ON PLEADING AND PRACTICE, SIXTH EDITION.— A Treatise on Pleading, Prac- 
tice, Procedure and Precedents in Actions at Law and Suits in Equity. By SamMuEL 
MAXWELL, for twenty-one years one of the judges of the Supreme Court of Nebraska. 
Sizth Edition. Revised and Enlarged. Lincoln: NebraskaState Journal Company. 1896. 


This work, of nearly one thousand large pages, is not in any sense a local 
work, but an examination of the citations shows that it is drawn from all mod- 
ern American judicial sources. Indeed, the decisions of the Supreme Court of 
Nebraska do not seem to have been cited more than those of other States. It 
is not confined to a discussion of the principles of pleading, but it covers a wide 
range of subjects, embracing the law and forms relating to jurisdiction, sum- 
mons and the service thereof, changes of venue, preparation for trial, contin- 
uance and how to obtain it, trial of issues of fact by a jury, trials by the court 
without a jury, attachment and garnishment, certiorari, creditors’ bills, pro- 
ceedings in aid of execution, divorce and alimony, entitling pleadings, motions, 
etc., process, forcible entry and detainer, foreclosure of mortgages in equity, 
foreclosure of mechanics’ liens, foreclosure of vendors’ liens, foreclosure of 
chattel mortgages and pledges, habeas corpus, hearing in courts of equity, 
hearing in equity cases under the code system and modern statutes, injunctions, 
interpleader, intervention, mandamus, prohibition, quo warranto, receivers, 
referees, removal of causes, replevin, record and complete record, revivor of 
actions, security for costs, proceedings in the trial court to vacate or modify its 
own judgments, bill of exceptions, transcript, review of causes on appeal, and 
review of causes by proceedings in error. 

No summary statement of such a work would convey as clear an idea of its 
scope and of the nature of this revision as the preface of the learned author, 
which we quote entire: “‘The first edition of this work was published in 
August, 1880, and it has now reached the sixth edition. Much of the work has 
been rewritten and rearranged for greater convenience and utility. An exam- 
ination of the cases will show that, with the exception of local peculiarities of 
practice, the courts are substantially agreed upon the general questions. Thus, 
on jurisdiction, summons and the service thereof, preparation for trial, con- 
tinuance and how to obtain it, trial of issues of fact bya jury, trial of issues of 
fact by a judge, new trials, attachment and garnishment, and the like, the 
courts are substantially agreed. Therefore, while the points of local practice 
have been presented, cases from the various courts have been cited to sustain 
the views expressed. Certiorari is not available in a civil action in this and 
some other States, yet it is not abolished in criminal cases and is in general use 
in many other States. The practice relating to creditors’ bills and proceedings 
supplementary to the return of an execution unsatisfied, have been fully consid- 
ered and forms given. So of divorce and alimony. The writer has endeavored 
to set forth all the proceedings relating to divorce, alimony and custody of 
children, together with the modifications and vacation of the decree. 

** The chapter on executions is intended to cover all ordinary cases, with the 
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procedure for confirming sales of real estate and also for vacating and setting 
the same aside. The chapter on foreclosure of mortgages in equity is designed 
to cover all questions that may arise, from the filing of the bill to the execution 
of the deed to the purchaser. So of foreclosure of mechanics’ liens, foreclos- 
ure of vendors’ liens, and foreclosure of chattel mortgages and pledges. 
Habeas corpus is a civil remedy, and a synopsis of the law upon that subject is 
given with sufficient forms. In the chapter on ‘ Hearing in Courts of Equity,’ 
the general procedure under the chancery practice is concisely set forth with 
forms. This is necessary in order to a‘ full understanding of that practice, and 
also to show the changes made by the reformed procedure and modern statutes. 
The United States courts are still governed in the general equity procedure by 
the practice as it existed in England in 1842, except as modified by the rules of 
court. Every lawyer, where the amount in controversy is sufficient and proper 
parties exist, may desire to bring certain equity cases in the Federal court, and 
is liable to have equity cases removed into that court, which must be followed 
and the proper pleadings filed and issues made and tried. A chapter is also 
devoted to ‘Hearing under the Code System and Modern Statutes.’ In this 
the author has pointed out the principal changes effected by the new system 
and statutes, and the effect to be given to the various pleadings. The necessity 
for this is apparent toevery lawyer, who has carefully studied the reports for a 
few years past. The chapter on injunctions is intended to cover all points that 
ordinarily will arise, and the same is true of the chapters on interpleader, in- 
tervention, mandamus, prohibition, quo warranto, receivers, referees, removal 
of causes into the Federal courts, replevin, revivor of actions, record and com- 
plete record, proceedings in trial court to vacate or modify its own judgments, 
security for costs, bills of exceptions and transcripts, appeals and proceedings 
inerror. In these cases all the remedies known to the law are referred to, so 
that the proper remedy may be sought for and applied. There are forty chap- 
ters in all. 

“The writer has endeavored to produce a clear, concise, reliable, and 
thoroughly practical work, covering a broad range of subjects and clearly 
stating the law and practice applicable thereto, with forms, in which the aim 
has been to secure, first, sufficiency; second, clearness and brevity. A suffi- 
cient number of cases have been cited to sustain the doctrine of the text and 
to enable those who may desire to make further examination readily to do so. 
Where there is a decided conflict in the decisions upon any point, attention has 
been called to that fact. Courts advance along the lines of general progress; 
hence the practice changes in some particulars from time to time, and what 
may have been correct practice twenty-five or fifty years ago may not be so 
now. It is important, therefore, to keep in view the later decisions of the 
courts, and the writer has done so in the preparation of the work. The writer 
has spent more than a year in the preparation of this revision, and has examined 
a very large number of cases, the substance of which is given. The work is 

‘submitted to the profession in the hope that it may to some extent simplify 
procedure and aid in the administration of justice.” 

There is a very full index, but no table of cases. Many practitioners believe 
that a table of cases in a book of practice is not worth the space consumed in 
printing it; there are others who would not have a book which did not contain 
a table of cases. It is to be noted that the original editions of Tidd’s Practice, 
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and even of Blackstone’s Commentaries, had no table of cases. Blackstone 
cited cases by volume and page without giving the names of the leading plaintiff 
and defendant,—a practice which in modern works would be regarded as 
slovenly and perfunctory. Of course, Judge Maxwell does not follow Black- 
stone’s mode of citation. Tables of cases in law books are not of the same 
value in works of practice which, from the nature of the case, do not attempt 
to collect and state all the principal cases, as in treatises on the substantive 
law. They form, in treatises of the latter sort, a kind of secondary index of 

great value. How often hasa lawyer, searching for the cases upon some topic, 

when puzzled and disappointed by the index of the author, turned to his table 

of cases, with some leading case in his mind, and there found the object of his” 
search, the other applicatory decisions, grouped in the author’s text about that 
leading case. 

Judge Maxwell is not unfamiliar to our readers. For many years he has, 
from time to time, favored them with articles, always on some fresh and inter- 
esting topic. We print one in the present number. His articles are worthy of 
imitation by some other writers in regard of the fact that they are short,— 
though it ought to be said, in fairness, that many subjects cannot be properly 
treated in short articles. It would, for example, be hard to find an article into 
which more meat is compressed than the leading article by Mr. Russell in our 
present issue; and yet itis not short, and possibly some who will read it would 
wish that it could have been made longer. 


SHINN ON ATTACHMENT AND GARNISHMENT.— A Treatise on the Law of Attachment and 
Garnishment. By ROSWELL SHINN, of the Chicago Bar. In Two Volumes. Indian- 
apolis: The Bowen Merrill Co. 1896. 

The work of Mr. Roswell Shinn on Attachment and Garnishment is one that 
merits the approval of the bar generally. Although the proceeding by attach- 
ment and garnishment is wholly the creature of statutes, and must to some 
extent vary in each State according to its peculiar enactments, yet the need for 
such a remedy has been identical throughout all the business world, and it has 
followed that legislation in the several States is grounded upon the same 
fundamental principles. There is therefore a general branch of the law appli- 
cable to this subject in all the States, and it is this that the author has sought 
to develop and elucidate. 

The work is in two volumes of 800 pages each, the first covering the subject 
of attachment only, and the second covering the law especially applicable to 
garnishment, 

The scope of the work and its admirable arrangement are indicated by the 
table of contents. After a preliminary chapter upon the history and general 
nature of attachment proceedings, the author takes up in detail the elements 
that are essential to the maintenance of the action, showing successively what 
kinds of demands may be the basis, what sort of property may be reached and 
what may not be, who may be parties plaintiff and defendant, what may be 
grounds or causes for attachment, how such causes must be made to appear 
both upon the affidavit and upon the trial, and the kind of bond that must be 
given. Following this the writ of attachment is discussed, its form and the 
mode of issuance and service, the issuance and service of the writ of summons, 
and the giving of notice by publication. The duties of the officer executing 
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the writ are then stated, how he must make his return upon the writ, how 
he must take possession of the property and how keep it, and his rights and 
liabilities in cases of excess or failure, and to what extent he may protect him- 
self by taking security or forthcoming bonds. Two chapters are devoted to 
consideration of the dissolution of attachments and to the liability of the 
attaching plaintiffs in such case. And the first volume closes with a discussion 
of the priorities as between attaching creditors and others, the mode in which 
third parties may intervene to protect their rights, and the general principles 
of procedure both in the courts of origina! jurisdiction and upon appeal. 

In the second volume the author treats, in the opening chapter, of the history 
and general nature of garnishment, and the points in which it resembles and 
differs from attachment. This is followed by chapters showing what persons 
may be held as garnishees, what may be reached by this process, and the pro- 
cedure required to give it effect. The defenses to be made by the garnishee are 
discussed, and how such defenses may be overcome or avoided, and how the 
garnishee is protected against other suits. The rights and liabilities of the 
principal defendant, the form and effect of judgment, and the procedure for 
review or appeal are fully treated. 

The author has obviously spared no pains to make his work exhaustive, as is 
clearly indicated by the cases cited in support of the text. Not only are the 
authorities cited numerous, but on examination they will be found to be 
wisely chosen and to be strictly in point. The extent of the author’s labors 
can in some degree be estimated from the fact that about 10,000 different cases 
have been cited in the foot notes. 

Not the least in value of the work is the very full index which, with the list of 
cases cited, occupies the latter part of the second volume. The index covers 
over 300 pages, and the titles under which the matter has been digested are 
such as to afford the readiest help in finding any subject-matter treated in the 
book. 

The subject is one upon which an able book has been needed, and the 
author deserves high commendation for the masterly way in which he has ful- 
filled the requirements. His work is one that cannot fail to be of great value 
to every practicing attorney. W.P.F. 


MissourkrI ELECTION Laws — PROVISIONS OF THE ELECTION Laws OF THE STATE OF 
MIssOURI, prescribing the qualifications and duties of voters and election officers, and 
imposing penalties upon election officers and voters and persons attempting or offering 
to vote in neglect or violation of law, etc. Compiled from the State constitution and 
laws, and published under authority of section 4681 Rev. Stat. 1889. By A. A. LESUEUR 
Secretary of State. Jefferson City, Mo.: Tribune Printing Company, State Printers and 
Binders. 1896. 

This pamphlet is printed and distributed in pursuance of Section 4681 of the 
Revised Statutes of Missouri, which reads as follows: ‘‘ The Secretary of State 
shall furnish to the several county clerks, and to the register of the city of St. 
Louis, at least ten days before the next general election, and as often thereafter 
as may be necessary, a sufficient number of printed pamphlets containing the 
provisions of the constitution and laws of the State prescribing the qualifica- 
tions and duties of voters and election officers, and imposing penalties upon 
election officers and voters, and persons attempting or offering to vote in 
neglect or violation of law. The county clerks and said register shall carefully 


VOL. XXX. 30 


ease aaa 


466 30 AMERICAN LAW REVIEW. 


preserve said pamphlets in their respective offices, and at least one copy thereof 
shall accompany each set of poll-books for use at any election, and the same 
shall be returned with the returns of such election; and it shall be the duty of 
the county clerk and such register to see that it is so returned.” 

This pamphlet consists of 202 pages of matter, all told. It is well printed in 
the general style of the Revised Statutes of Missouri, and has a good index. 
Its publication and distribution are timely and important, and the policy of the 
legislature of Missouri in this regard ought to be followed in other States. 


AMERICAN OORPORATION LEGAL MANUAL, Vol. 4.— A Compilation of the Essential Feat- 
ures of the Statutory Law Regulating the Formation, Management and Dissolution of 
General Business Corporations in America (North, Oentral and South), and Other 
Countries of the World. With Special Digest of the United States Street Railway 
Laws. Also Treatise on Receiverships. Also Synopsis of the Patent, Trade-mark 
and Copyright Laws of the World. Prepared expressly for, this Work by Mem- 
bers of the Bar, etc., in the Different Localities. For the Use of Attorneys, Offi- 
cers of Corporations, Investors and Business Men. Vol.4. 1896. (To January 1, 1896.) 
Edited by CHARLES L. BORGMEYER, Member of the New Jersey Bar, Newark, N. J. 
1896. Plainfield, New Jersey, U. 8. A.: Honeyman & Company, Publishers. London, 
Eng.: Jordan & Sons, 120 Chancery Lane. 

The advertisement of this work on its title page is so extensive as to leave little 
room for the reviewer to add anything. The usefulness of such a work can be 
readily seen by anyone concerned with corporation law. Among the features 
of this volume which are specially to be commended are one hundred and 
forty-one pages devoted exclusively to what are called ‘‘ Corporation Forms ’’— 
the same being forms of articles of association or incorporation under the laws 
of the various States, including many other forms relating to acts done by or 
with reference to corporations. Mr. Borgmeyer, the learned editor of this 
work, has long been favorably known to the legal profession as editor of the 
New Jersey Law Journal, one of the best local law journals of which we have 
any knowledge. 


PRINCIPLES OF THE ENGLISH Law OF CONTRACT. — By SIR WILLIAM R. ANSON, Bart, 
D.C. L. Eighth edition. First American copyright edition. Edited with American 
notes by ERNEST W. HuFFcut, Professor of Law in Cornell University School of Law. 
New York and London: Macmillan & Co. 1895. 

The first edition of this work was published in the United States in 1880, with 
notes by Dr. Aldrich of Illinois; the second (from the fourth English), in 1887, 
was edited by Professor Knowlton, of Michigan, and is used as a text-book 
for students in several of our law schools. 

The editing of an English law book — “‘ for the American bar ”’ as the pub- 
lishers’ advertisements put it— is in the majority of instances a rather per- 
functory performance. Of other English text-books on Contract which have 
been reprinted ‘‘ with American notes ”’ in this country — Smith, Leake, Pol- 
lock, Addison and others — we are able to recall but one, viz., Mr. Wald’s 
edition of Pollock, in which the work of the American editor has added any 
thing of any permanent value to the text, or has at all increased the reputation 
of the editor himself. That, in most cases, this is not any fault of his, goes 
without saying, for his position is always one of great difficulty. Does he on 
the one hand attempt to give in his notes anything like an exhaustive statement 
of the American adjudications in our fifty and more jurisdictions, he soon finds 
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that his notes have become the real treatise and that the tail doth wag the dog. 
Does he on the other hand endeavor to avoid this, the paucity of citation and 
authority to one familiar with the American treatises on the subject is so 
striking as to make the claims of the publisher as to American annotations 
utterly ridiculous. Desirous not to expand the English edition into a large 
book, the editor of the present edition of Anson on Contract has made his 
notes brief. So far as they go they are well done, but not better done than in 
former editions. He is a younger teacher and a younger author than either of 
the two gentlemen who have preceded him as editors of Anson, and would 
perhaps himself be unwilling to claim qualifications for this class of work over 
the editor of the previous edition — the dean of the largest and most impor- 
tant law school in the United States — Professor Knowlton. 

As for the English text, however, we have no hesitation in saying that the 
present (eighth) edition is for the purposes for which it is republished here, 
viz., the teaching of the law of Contract in our law schools, very far inferior 
to the older editions. The first (Aldrich) gave an admirably concise and phil- 
osophical epitome of the principles of the law of Contract at the common law. 
In the second (Knowlton) Prof. Anson touched slightly upon the statutory 
changes in England in those principles. But in the present edition the author 
has brought in the whole statutory law relating to contract, and the book is 
therefore very largely a recital of the written law of to-day of the United King- 
dom. In the last decade England has reduced to statutory form a great body 
ofthe law. Of this the Sale of Goods Act, and the statutes relating to infants 
and married women, are conspicuous instances. Therefore, we find in the 
present edition in nearly every chapter, and on nearly every page, not common- 
law principles but statutory enactments. On nearly every page we are re- 
ferred as authority for the author’s statement not to some leading case on 
the subject where the principles of the law are laid down but to 3 and 4 Will. & 
Mary, c. 14, or 1 Will. 4, c. 47, or 32 and 33 Vict., c. 46, or11 Geo. IV., c. 7, or 54 
Geo. III, c. 56, or some equally irrelevant enactment, so far as American law 
is concerned. This method of treatment is most conspicuous in Chapter III. 
upon the Capacity of Parties. Here we find that the Married Woman’s Property 
Acts, 1882 and 1889, contain all the English law regarding the contracts of femes 
covert; thatthe Act of 22 & 23 Vict., c. 90, p. 1, enables every physician to sue 
for services, subject to exceptions, which law is re-enacted in the Medical Act 
of 1886, 49 & 50 Vict., c. 48, p. 6; that the Act of 33 & 34 Vict., c. 23, affects the 
rights of convicts to contract; that if you wish to inform yourself regarding 
the power of an infant to contract you must study the Infant’s Relief Act of 
1874, 87 & 38 Vict., c. 62, and take a look at the Employers and Workman’s Act, 
43 and 44 Vict., c. 42, and the Debtors’ Act of 1869, and as to the contracts of 
corporations you must consult the Companies Act of 1862, and the Companies 
Act of 1890. What will the American student not know of the contractual 
rights of married women in the United States after he has mastered all the 
details which Prof. Anson gives of the Divorce and Matrimonial Clauses Act of 
20 and 21 Vict., c. 85; the Married Woman’s Property Acts of 1870 and 1874, 
33 & 34 Vict., c. 93; 37 & 38 Vict., c. 50, which are repealed by the Married 
Woman’s Property Act of 1882, 45 & 46 Vict., c. 75, and the Married Woman’s 
Property Acts of 1873, 56 and 57 Vict., c. 63, and the Debtors’ Act of 1869, 32 & 
33 Vict., c. 62, All this is doubtless very valuable to the students of the Inns 
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of Court, but what excuse there can be for cramming it into the heads of our 
own law students, it israther difficult to find. The ignorance of the American 
law student who seeks to learn from Anson the American law regarding par- 
ties to contracts will be simply abysmal. 

An English law book annotated “‘ with American notes’’ is never an easy 
book to use even for reference, while for the purposes of close and consecutive 
study it is usually a failure. To be obliged to read twice — above to learn what 
one man says is the law of a foreign country and below to learn what another 
man says is the law of your own, is tedious, annoying and confusing. For alike 
reason the over-annotated editions of our own earlier writers are losing rapidly 
their former popularity and to some extent their authority also. If the English 
law, statutory and otherwise must be served up to the American student, we 
respectfully request that the order shall henceforth be reversed; that the 
American law of which he desires to know much shall be placed in the large 
type of the text, and that the English law with its statutory changes of which 
we are sure he wishes to know less, shall be relegated to an inferior position 
in the small type of the notes. ; 

Finally we desire to enter a protest against the effort to force into our law 
schools the works of English authors on English law even where they are 
accompanied with American annotations. The work of Prof. Anson, says his 
present American editor, ‘is the universally acknowledged model of whata 
student’s book should be.’’ Forthe English law student, yes; for the American 
law student, no. Three distinctively American works on the law of Contract 
are in the market and are to be found on the shelves of every law library, any 
one of which is a better text-book for the students in our law schools than the 
English work of Prof. Anson. Doubtless in some of the Eastern schools, the 
writings of English authors will continue to be preferred to those of our own, 
just as in the opinion of some of their professors, as we have lately seen, the 
views of English public men are of more value than those of American statesmen 
upon guestions of International Law. But outside of this fortunately narrow 
circle, it will hardly be disputed that in the teaching of the law of this country 
to its youth there is and always will be a very great advantage in the use of the 
works of American jurists writing from the stand-point of American law. 


VAN FLEET ON FORMER ADJUDICATION.— Res Judicata: A Treatise on the Law of Former 
Adjudication. By JOHN M. VAN FLEET, author of “ Collateral Attack on Judicial Pro- 
ceedings.” In Two Volumes. Indianapolis and Kansas City: The Bowen-Merrill Co. 
1895, 

Van Fleet’s Former Adjudication gives evidence even, upon cursory examina- 
tion, that the author’s labors have been painstaking, careful and thorough. The 
field covered by the work is one in which there has been great need for orderly 
arrangement at the hands of a master; and the difficulties of the subject have 
for many years confronted and embarrassed the active practitioner, so that 
such a book will need no apology for its existence, but will be heartily wel- 
comed, Continued examination and tests of the work fully justify the author’s 
statement upon the title page; that it is a complete analysis of all the pre- 
cedents and principles concerning the effect of judicial determinations upon 
those bound by them. 


The arrangement of the matter contained in the two volumes, as disclosed by 
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the table of contents, is such as to afford a clear view of the whole subject, 
and is admirably adapted for ease of reference. After stating the general prin- 
ciples of res judicata as laid down in the leading case of the Duchess of Kings- 
ton, discussing the authorities there cited and defining the technical language 
used in that case, the author shows the force and effect of certain special pro- 
ceedings so far as they may or may not have the nature of final judgments. 
The important question, when an adjudication is upon the merits in a civil 
cause and when it is not, is then taken up in detail, nearly two-thirds in bulk 
of the book being devoted to its consideration. The question involves a pre- 
liminary examination into judgments in abatement, judgments by agreement, 
dismissals, nonsuits, premature suits and the like; and in this chapter, as in 
all subsequent chapters so far as practicable, the author has assisted the 
lawyer by arranging the topics alphabetically and so making reference easy. 

Upon the same plan are treated in successive chapters, the doctrine of split- 
ting civil causes of action, omitted defenses, estoppels, contested or uncon- 
tested issues, immaterial issues, issues as between parties on the same side, 
identity of issues, effect of the record in special cases, the use of extrinsic evi- 
dence, election of remedies, and mistaking the proper remedy. Each of the 
subjects is treated exhaustively and with remarkable clearness. Following 
these chapters the author takes up the subject of parties, privies and strangers, 
giving accurate definitions of each, showing the reasons why each is or is not 
bound by the former adjudication, and how far one acting in a special capacity 
may or may not be bound by proceedings for or against him in some other 
capacity. Several chapters are devoted to the doctrines in criminal law anal- 
ogous to those treated in their relation to the civil law, and the work closes 
with achapter upon the pleadings and procedure pertaining to the question of 
former adjudications. Throughout there is evinced a masterly comprehension 
of the subject-matter, born of a careful study of the authorities. The author 
has not made a mere digest of decided cases, but has striven to extract and 
develop the underlying principles, and accordingly has not shirked the duty 
of expressing disapproval where disapproval has been called for. Although 
the list of cases cited covers over eighty pages, and contains nearly five thou- 
sand citations, it will be found that the cases have been selected with great 
skill. The author has not followed the bad example of some other publications 
in using the foot notes for citing a heterogeneous array of cases only distantly 
bearing on the point; but has wisely chosen from the mass at his disposal afew, 
but the very best cases upon each proposition, and so has relieved the reader of 
‘much confusion and toil. 

High commendation must be given to the general index. Although only 
one hundred and forty-six pages in length, it groups the topics treated under 
such heads and in language so succinct that it affords the greatest possible 
assistance in referring to the text. 

W. P. FISHBACK, 


KE&R ON REAL PROPERTY.— A Treatise on the Law of Real Property in Three Volumes. 
By JAMES M. KERR. New York and Albany: Bank & Brothers. 1895. 


This is in many respects a remarkable work. It is written on a system of 
condensation such as has enabled the author to present, in three volumes of 
the ordinary law size, the results of about twenty-six thousand cases. One 
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would suppose that a work so highly condensed would be nothing more than a 
mere digest of points. But this is not so. An examination reveals the fact 
that the law of real property is developed historically, while, at the same time, 
the condition of the present case-law upon that subject is presented with a 
brevity of statement and, at the same time, a clearness of classification that 
puts many reputable law books to the blush. We have already used it in the 
investigation of several questions, and with great benefit. Doubtless things 
will be-found in it which are open to criticism; it would be a remarkable book 
if this were not so. But we have not found anything in it to exclaim against 
so far, and we are waiting to find what, if any, substantial defect it possesses, 
The last thing that the purchaser of it will say will be that it is not worth the 
money which he has paid for it. It is well printed. 


BEVEN’s NEGLIGENCE IN Law.— Being the second edition of Principles of the Law of 
Negligence. Rearranged and rewritten by THOMAS BEVEN, of the Inner Temple, 
Barrister-at-Law. Vol. I. General Relations. Vol. II. Special Relations. London: 
Stevens and Haynes, Law Publishers, 13 Bell Yard, mae Bar. The Boston Book Co.: 
Boston. 1895. 

Although nominally called a second edition, this work in its present form is 
practically a new work. It is in two volumes instead of one; much of what 
was in the former edition has been rewritten, and the arrangement is alto- 
gether different. 

The first volume treats of the subject in its general relations; and the second 
volume of the subject in its special relations. The first volume contains four 
books as follows:— 


Book I. Constructive principles. 
II. Of authorities specially constituted for exercising control. 
III. Duty to exercise control over property. _ 
IV. Duty to answer for one’s own and other’s acts. 


Volume two contains three books, namely :— 


V. Special relations arising out of contract. 
VI. Skilled labor. 
VII. Unclassified relations. 


Each book is divided into several chapters, the titles of which would furnish 
a better idea of the extent of the work; but it would take too much space to 
give these titles. 

It may suffice to say that the work in its arrangement is logical, and in its treat- 
ment is exhaustive. Indeed, the criticism that one feels most inclined to make 
of this work is, that it is too exhaustive, though this fault, if it be one, leans 
to virtue’s side. It would not be fair to say even this, if there were not in 
many places a tendency on the part of the author to let his subject carry him 
into departments of the law with which the subject of negligence is only 
remotely connected. He indulges overmuch, it seems to us, in Latin quotations 
from the Roman law. Both of these characteristics are shown in a single sec- 
tion of the third chapter of the first book relating to Games, where the pages 
look dim with much Latin; and where the author referring to a case arising out 
of the practice at Rome at the feast of the Palilia of jumping over heaps of burn- 
ing straw and hay, takes pains (ina note, to be sure), to state, on the authority 
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of a dictionary of antiquities, that the feast is more accurately Parilia, a festival 
on the dies notalitius of Rome in honor of Pales, when sheep were more effect- 
ually purified by being compelled to run through the fire, and at which the 
shepherds did the same. However, the pages of this book are large and there 
are many of them, so that a little indulgence in antiquarian matters does not 
deprive the reader of space necessary for practical matters strictly within the 
law of negligence; there being altogether in these volumes nearly two thousand 
pages. 

Somewhat more than five thousand cases are cited. The extént of the work 
is such that the author is enabled to discuss quite fully the leading cases upon 
the more important parts of the subject. 

This work will attract the attention of the profession in America not merely 
on account of its general merits, but for the reason thatit cites many American 
cases, and many American authors, and often states the American rule, both 
where this differs from the English, and where it agrees with that. The author 
sometimes expresses his preference for the American rule. 

It is, of course, impossible in the short space of a review to do more than 
give a general idea of a work so large and elaborate as this; and our general 
estimate isthis: that although there is some diffuseness of style and treatment, 
‘which will not be considered a fault by many, the author’s treatment of this 
difficult subject is excellent, and his conclusions generally sound; and that, by 
reason of the completeness of the work as regards the English law of the sub- 
ject in particular, his book is likely to be regarded for many years as a store- 
house of the learning upon the law of Negligence. 


CROSWELL’S Law OF ELECTRICITY.— A Treatise on the Law Relating to Electricity. By 
SIMON G. CROSWELL, formerly of the Law Department of the Thomson-Houston Elec- 
tric Company and General Electric Company; Author of “A Treatise on the Law 
Relating to Executors and Administrators,” and “ A Collection of Patent Cases.” Bos- 
ton: Little, Brown, and Company. 1895. 8vo. pp. LXXXV. and 765. Price, $6.00, net. 


Mr. Croswell is already very favorably known to the profession for excel- 
lent work in his treatise on the law relating to Executors and Administrators, 
and in editing Greenleaf on Evidence, Washburn on Real Property and other 
works. Tothe work now before us he brings also his experience for four years 
in the law department of two great electric companies, and as counsel for other 
like companies. Every one knows of the rapid extension of electricity to new 
uses and of the great development of its use in the ways that have become 
familiar. It may not therefore be surprising that the author finds the mate- 
rial for his book in more than a thousand different cases decided by the courts, 
and in legislation upon the subject in almost every State and Territory of the 
United States. The cases cited include leading cases from the English and 
Canadian courts. 

The work is divided into three books. Book I. treats of Incorporation and 
Franchises, including the Federal Franchise of Telegraph Companies; Eminent 
Domain; Rights of Abutters; the Municipal Ownership of Electric Light Plants 
and the Placing of Wires Underground. Book II. treats of Construction and 
Maintenance, including the Conflicting Rights of Electric Railways and Tele- 
phones in the same highways; liability to Employes for Defective Construction 
and Maintenance; Submarine Telegraph Lines, and Construction Liens. Book 
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III. treats of Operation, including especially Telegraph lines, and covering the 
Prevention of Discrimination, the liability for Errors or Delay in the Trans- 
mission of Telegrams, and the various Stipulations on the printed Telegraph 
blanks and their effect on the Duties and Liability of the telegraph company; 
the Measure of Damages in suits against Telegraph Companies; Personal 
Injuries; Employers’ Liability; important chapters on the Taxation of Electric 
Companies, on Electric Railway Accidents and on Evidence. 

The cases upon this subject are not too numerous to allow a consideration 
of the more important ones at some length and a full discussion of the law of 
those topics upon which there is a conflict of opinion. 

The Table of Cases is arranged under the names of both the plaintiff and 
defendant, while a detailed Table of Contents, a Table of Statutes, and a very 
full Index make the text of the work on any point readily accessible. 

We regard this work as a complete and systematic statement of law relating 
to electricity in its present stage of development. 

The book is printed by the famous University press of Cambridge. 


WHITE’sS OUTLINES OF LEGAL HISTORY.— Ontlines of Legal History, by ARCHER M. 
WHITE, of the Middle Temple and of the Midland Circuit, Barrister-at-Law (Barstow 
Law Scholar, Holder of the First Studentship, and First Lecture Prizeman of the Inns 
of Court; First Equity Scholar, and First Common Law and Criminal Law Scholar of the 
Middle Temple, etc.). London: Swan, Sonnenschein & Co., Lim., Paternoster Square, 
E. C. 1895. 

This is a cloth-bound duodecimo of two hundred and sixty-seven pages and 
may be had of Macmillan & Co., 66 Fifth avenue, New York, at the price of 
two dollars. Itis not, of course, intended as a complete history of the common 
law of England, but is intended to be read in connection with larger works, 
such as Blackstone’s Commentaries, Stephen’s Commentaries, Reeves’ History 
of the Common Law, etc. It is a short treatise by topics. For instance, the 
history of Juries is treated of in six pages,! Justices of the Peace in three 
pages,? the King’s Peace in two pages,® Liberty of the Press in seven pages; 4 
and so on. It is plain that a volume could be written in the ample develop- 
ment of each one of these titles. 


FINCH’s INSURANCE DIGEST, Vol. 8.— Digest of Insurance Cases, Embracing all Decisions of 
the United States Supreme, Appellate and Circuit Courts, and of the Appellate Courts of 
the Various States and Foreign Countries, in any Manner Affecting Insurance Companies, 
upon whatever plan their Business may be Conducted. Also, References to Annotations 
and to Leading Articles on Insurance in Law Journals. Vol. VIII. For the Year 
ending October 31, 1895. By JOHN A. FINCH. Indianapolis and Kansas City. The 
Bowen- Merrill Company. 


This is a book of three hundred and sixty-three pages, printed in fine type. 
It digests in an ample form seven hundred and two cases affecting Insurance 
Companies and their contracts. It has a most minute index sixty-eight pages 
in length. It has also a full table of cases and a list of abbreviations of law 
periodicals from which cases are also cited. It does not seem to have a table 
of overruled and criticised cases. This is the only defect which we notice in 
the work. It cannot fail to be of use to specialists in the law of insurance. 


1 pp. 94 to 99, 3 pp. 101 to 102. 
2 pp. 98 to 101. * pp. 108 to 110. 
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WHITTAKER’S SMITH ON NEGLIGENCE, ENLARGED EDITION.— A Treatise on the Law of 
Negligence, by HoRacE SMITH, B. A., Elaborated with Notes and References to Amert- 
can Cases. By W. H. WHITTAKER, of the Cincinnati Bar. Second American, from 
Second English Edition. Re-edited and enlarged with the Citation of all the American 
Cases brought down to Date. By JAMES AVERY WEBB, Editor of the last Editions of 
Pollock on Torts and Burrill on Assignment. St. Louis: The F. H. Thomas Law Book 
Company. 1896. 

This work is dedicated by the publishers to Hon. Amos M. Thayer, United 
States Circuit Judge of the Eighth Judicial Circuit, “‘ whose high opinion of the 
original text of this book became the incentive for its first publication.”» The 
high opinion which Judge Thayer had of the work is believed to have been well 
deserved. It was a good outline work of the law of negligence based upon 
English decisions; and it is now loaded down with American citations. There 
is no subject which at all compares with the subject of negligence in regard of 
the volume of litigation which it carries. The great development of railroads 
and of manufactures in the United States is the cause of this; and separate 
volumes would now be required for the ample treatment of the case law relat- 
ing to particular phases of railway negligence,—for example, injuries to 
passengers, or the killing of domestic animals, or injuries to travelers on high- 
way crossings. Norcould the ample treatment of the liability of employers for 
injuries to their employes be compassed in less than two volumes. The editor 
of the present edition tells us in his preface that some three thousand new 
cases have been added to this edition. The statement on the title page, above 
quoted, that this work has been “ re-edited and enlarged with the citation of 
all the American cases brought down to date,’’ is a gross exaggeration, for 
which, we are sure, the editor of this edition is not responsible. During the 
ten years which have elapsed between the first American edition, which ap- 
peared in 1886, and the present edition, at least ten thousand cases have been 
decided, in the American courts alone, upon the various branches of the law 
of negligence. 


R. M. BENJAMIN ON SALES.— The General Principles of the American Law of the Sale of 
Goods, in the Form of Rules with Comments and Illustrations, Containing also the Eng- 
lish “ Sale of Goods Act.” By REUBEN M. BENJAMIN, Author of “ Principles of Con- 
tract,” Professor in the Bloomington Law School. Indianapolis and Kansas City: The 
Bowen-Merrill Company. 1896, 

This is a work on Sales by another Benjamin, Professor Reuben M. Benjamin, 
of the law school at Bloomington, Illinois. It will be necessary to adopt some 
distinct method of citing it to prevent it from being confused with the work of 
the other Benjamin; and we regret that the present author has not suggested 
in his preface, or better, by head-lines at the top of his pages, such a mode of 
citation. The author has taken as the basis of this work a recent English stat- 
ute, “The Sale of Goods Act, 1893;”’ and he sets out this act entire ia an 
appendix. This course, on the part of an American author, would justly be 
considered anomalous, were it not for the fact that the statute was the work of 
some of the greatest lawyers of England, the endeavor being, under the advice 
of Lord Herschell, to reproduce as exactly as possible the existing law. It is, 
therefore, a codification of the common law of England on the subject of sale. 
Mr. Benjamin’s book consists of sixty-three rules printed in capital letters, with 
numerous citations of cases and with illustrations and comments. In this 
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respect, its plan is similar to that of his former work entitled “‘ Principles of 
Contract.’? This book is primarily intended for the instruction of law students. 
It is a duodecimo of about three hundred and thirty pages. It does not, of 
course, present an ample discussion of the subject; but it will, we think, be 
found useful as a book of reference in the hands of practitioners. 


Ray ON CARRIERS OF FREIGHT.— Negligence of Imposed Duties, Carriers of Freight. By 
CHARLES A. Ray, LL.D,, Ex-Chief Justice of Indiana Supreme Court; Author of Neg- 
ligence of Imposed Duties, Personal, and Carriers of Passengers, and Contractual Lim- 
itations. Rochester, New York: The Lawyers’ Co-operative Publishing Company. 1895, 
This is a new work by a competent investigator and writer upon a subject 

of great and constantly increasing importance. We do not know why it is 

called ‘* Negligence of Imposed Duties,” since the duties of which it treats are 
for the most part voluntarily assumed by contract. It has no preface; and 
therefore, we suppose we must look to the preface of a similar work by the 
same author, brought out by the same publishers, which preceded this work, 
under the same name, but relating to carriersof passengers. This work contains 
1326 pages of matter, all told, and the pages are large and contain a good deal 
of matter. It seems to carry with it a full discussion of the duties, obligations, 
and liabilities of carriers of goods by land and by sea, and especially of railway 
carriers. In dealing with the obligations of railway carriers, it treats, in very 
considerable detail, of their obligations and liabilities as affected by the Inter- 
state Commerce Law; the subject of preferences and unjust discriminations by 
carriersis treated of with great fullness. It is perhaps not too much to say that 
about one-third of the work is devoted to this subject. In this respect it 
seems to be distinguishable from any previous work. In regard to the style of 
the work, it ought to be said that Judge Ray discusses the important questions 
with which he deals, from the attitude of a judge, and very much as a judge 
would do in a judicial opinion. He takes ample room for the discussion of 
each question. His text differs from that of some other works in that it is not 

a huddled and crowded collection of mere points; but it is luminous, and no 

one can read it without acquiring a clear understanding of the subject under 

consideration, Notwithstanding this ample mode of treatment, the learned 
author collects and cites the great number of seventy-five hundred cases. It 
has an index of one hundred pages, of which no complaint will be made. 


' Altogether, the profession will be glad that this work has appeared, and it is 


safe to say that no lawyer whose practice is much concerned with the duties 
and liabilities of carriers of goods can afford to be without it. The publishers 
have brought it out in a creditable style. 


MiuiTary Law AND PRECEDENTS.—BY WILLIAM WINTHROP, Colonel, United States Army, 
author of the annotated digest of opinions of the Judge-Advocates General. Second 
Edition, revised and enlarged. In two volumes. Boston: Little, Brown, and Company. 
189. pp. xiv. and 1695. 


The author divides his work naturally into three parts. Part I. treats of 
military law proper, which is that branch of the public law which relates 
exclusively to the government of the military state, or the Army, and is opera- 
tive equally in peace and in war. It comprises the Articles of War enacted by 
Congress, other statutory enactments relating to the discipline of the Army, 
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the Army Regulations, and General and Special Orders. Part II. relates to the 
Law of War, or that branch of International Law which prescribes the rights 
and obligations of belligerents. This is not, like Military Law, a formal writ- 
ten code, but consists mainly of general rules derived from International Law, 
with a few legislative provisions and orders of the military power. Part III. 
treats of the Civil Functions and relations of the military towards the civil 
community. : 

Part I. occupies much the greater part of these volumes and is divided into 
twenty-five chapters, as follows: I. The Subject Defined and Divided — Con- 
stitutional Provisions. II. The Written Law— Articles of War and other 
Disciplinary Statutes. III. Army Regulations and Orders. IV. The Unwritten 
Military Law. V. The Court-Martial—Its History and Nature. VI. The 
Constitution of General Courts-Martial. VII. The Composition of General 
Courts-Martial. VIII. The Jurisdiction of General Courts-Martial. — IX. 
The Procedure of General Courts-Martial — Arrest. X. The Charge. XI. 
The Formal Ordering, Meeting, etc., of the Court. XII. The President and 
Members. XIII. The Judge-Advocate. XIV. Challenges. XV. Organiza- 
tion — Arraignment — Continuance — Nolle Prosequi. XVI. Pleas and 
Motions. XVII. The Trial: — Hours of Session — Opening — Course of Pro- 
ceedings — Defense — Statement — Contempt. XVIII. Evidence. XIX. The 
Finding. XX. Sentence and Punishment. XXI. Action on the Proceedings — 
The Reviewing Authority. XXII. Inferior Courts-Martial and Military Boards. 
XXIII. The Record. XXIV. Courts of Inquiry. XXV. Articles of War 
Separately Considered 

Part II. is divided as follows: I. The Law of War as affecting the rights of 
our own people. II. The Law of War as affecting intercourse between enemies 
in general. III. The Law of War as specially applicable to enemies in arms. 
IV. The Status of Military Government and the Laws of War thereto pertain- 
ing. V. The Status of Martial Law and the Laws of War applicable thereto. 
VI. Trial and Punishment of offenses under the Law of War —The Military 
Commission. VII. Military Authority and Jurisdiction under the Reconstruc- 
tion Acts of 1867. 

Part III. treats, I., of the Employmentof the Military in a Civil or Quasi-Civil 
Capacity. II. Liability of the Military to Civil Suit or Prosecution. III. 
Other Civil Relations of the Military. 

An appendix contains the notable Articles of War from the Ordinance of 
Richard I. in 1190, down to the latest amendment of the American Articles of 
War in 1892, and the new Army Regulation of 1895. 

There are numerous forms of charges and of proceedings under court-mar- 
tial. 
There are cited upwards of twenty-four hundred cases and trials. The part 
of this work treating of the laws of war is very interesting to a civilian, even in 
times of peace; and in these days of rumors of war it may have an unusual 
interest for the general reader. It embraces such interesting subjects as these: 
the taking and destruction of personal property; intercourse between enemies 
in general; rights and obligations as to enemies in arms; irregular armed 
bodies; weapons approved and not approved; truces andconventions; prison- 
ers of war, their treatment, employment, discipline, exchange and parole; 
enforcement of the laws of war, including retaliation and reprisal; military 
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government, including the appointment of executive and military officers, the 
exaction of contributions, the seizure of property, real and personal, public and 
private, the compulsory employment and treatment of inhabitants, police regu- 
lations, oaths of allegiance, the regulation of elections, the direction of educa- 
tion or religious worship, the control of publications, restraint and punishment; 
and martial law, with numerous instances of its exercise. The above list com- 
prises only a small part of the interesting subjects treated of. 

This work is evidently complete, learned, reliable and well written. Itis a 
work of authority, for a compendium of the first edition has been adopted by the 
Secretary of War for use as a text-book in the Military Academy, and there have 
been two editions of this. With the present edition the author has published 
anew annotated edition of the digest of the opinions of the Judge-Advocates 
General, which is frequently referred to in this treatise. 


WALKER ON PATENTS.— Text-Book of the Patent Laws of the United States of America. 
By ALBERT H. WALKER, of the Hartford Bar. Third Edition. New York: Baker, 
Voorhis and Company. 1895. 8vo. pp.c.and75l. Price, $6.00, net. 


The jurisdiction of the Supreme Court of the United States has practically 
been taken away by the Judiciary Act of 1891, and that court has lately decided 
the last of the patent cases which had been taken to that tribunal before the 
passage of that act. Mr. Walker taking note of this fact in the preface to the 
edition of his work just issued, says: “ At this distinguished stage of legal 
evolution, the existing patent statutes, together with the thousands of patent 
decisions which have been made by the Supreme Court, and by the lower Federal 
courts under its guidance, contain materials for a nearly complete and a 
beautifully symmetrical science of the subject. To the study of the laws thus 
embodied and developed, I have devoted enthusiastic efforts for twenty years; 
and during the last eighteen of those years, I have practiced in those laws, in 
fifteen of the United States. This edition of my book is a result of that ex- 
perience, and of my careful revision and enlargement of the second edition, 
into accurate conformity with the present law. The differences between this 
edition and the second are far more numerous and important than those between 
the second and the first. No book so old as the second edition, nor even one a 
year younger, can be a reliable guide through the patent laws of to-day; but 
it is not probable that any development of those laws during any six years of 
the future, until Congress enacts a new system of patent statutes, will be 
nearly so extensive or important, as that of the six years which have passed 
since 1889. Except in the event of such an enactment, a necessity for another 
edition of this book, cannot now be foreseen; and therefore I present*this 
edition to the bench and to the bar, as probably my final contribution to the 
literature of the patent laws.’’ 

The first edition of this treatise appeared in 1883. In the second which ap- 
peared in 1889, the work was greatly improved and enlarged. The present 
edition shows many changes and improvements as compared with the second 
edition. The cases cited exceed a thousand more than those in the second 
edition, and now number three thousand and upwards. 

The work is well arranged, and is divided into twenty-two chapters. An 
appendix contains the Patent Statutes of the United States and Forms of 
Patent Pleadings. 
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The Index of fifty pages seems to be ample and complete. 

The book is well written and is a very valuable one to patent lawyers and to 
courts having jurisdiction of patent causes. We are disposed to believe that 
the author will not be allowed to retire upon this edition as his “ final contri- 
bution to the literature of the patent law.”’ 

It is too valuable a book to be allowed to drop out of use in the early part of 
the next century, for the lack of re-editing. 


SEDGWICK’S ELEMENTS OF DAMAGES.— A Handbook for the Use of Students and Prac- 
titioners, by ARTHUR G. SEDGWICK. Boston: Little, Brown and Company. 1896. pp. 
336. Price, cloth, $2.50. Law Sheep, $3.00. 


“ This book is an attempt to review the law of Damages, to state its principles, 
so far as possible, in the form of rules or propositions of law, such as a court 
might lay down toa jury, — many of them have, in fact, been authoritatively laid 
down to juries,— and to illustrate these by the cases from which they have been 
drawn. It is not to be supposed that all the rules given are in force everywhere. 
But, taken altogether, they are intended to exhibit the Common Law Scheme of 
Damages. Where serious local differences exist, the difference has been 
stated, and its cause, so far as possible, explained.”’ 

The book opens with an admirable introduction upon the origin and develop- 
ment of the law of Damages. Fifty years ago there was but a single text-book 
on this title of thelaw. That wasanEnglish work. The treatise on the subject 
by the author’s distinguished father appeared in 1847, and it has now passed 
passed through eight editious. It has grown from one volume of six hundred 
pages to three large volumes. Other systematic treatises have since appeared. 
The title has also become a prominent one in the Reports and Digests. 

Originally, as our author shows, jurors wereclothed with practically absolute 
power as to the damages awarded. They were supposed to be persons cogniz- 
ant of the matter in dispute and to be judges between the parties. So late as 
the time of Lord Mansfield counsel contended that “the court cannot measure 
the ground on which the jury find damages that may be thought large.” It was 
only when the jury became a tribunal to decide upon the credibility of the 
testimony offered by the parties, under the guidance of the court, that the 
courts began to formulate rules of damages, and thus rendered it possible that 
there should be such a thing as the Law of Damages. “ A law of damages must 
consist of uniform rules applicable to various classses of cases; and such rules 
cannot be uniform unless the court is compelled to lay them down and the jury 
is compelled to apply them. For the development of such a system, it was 
necessary, first, that the court should obtain control over the machinery of 
proof; second, that it should find means of making the verdict conform to a 
standard of damages derived from legal principles; third, that these legal 
principles, once enunciated, should be binding upon itself. In modern proced- 
ure all these requirements are met.’’ 

Mr. Sedgwick divides his book into two parts: Part I. deals with principles 
and rules of a general character affecting the measure and proof of damages. 
Part II. deals with the rules governing in particular classes of actions. His 
mode of treatment consists in stating in each chapter the general principles of 
the subject treated of, and then stating a rule or rules followed by illustrations 
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from the decisions of the courts. When the subject requires it, principles are 
stated, the rule or rules deduced, and illustrations given in different parts of 
the same chapter. The rules are numbered consecutively throughout the book, 
there being one hundred and ten in all. 

This handbook is in no sense an abridgment of the well-known and excellent 
work, “ Sedgwick on Damages.’’ That is a work for the practicing lawyer, 
while this is intended primarily for the use of students; but this will be found 
by practitioners a most useful book, either by itself or in connection with the 
complete treatise. As a student’s book it is very admirable. Probably no one 
but the author can see how it could be made better than it is. 


The work is dedicated to F. V. Balch, an ancient Real Property lawyer of 
Boston. 


THE FRENCH LAW OF MARRIAGE.— Marriage Contracts and Divorce, and the Conflict of 
Laws arising therefrom; being a second edition of “ Kelly's French Law of Marriage,” 
revised and enlarged by OLIVER E. BoDINGTON, B. A. (Lond.), of the Inner Temple, Bar- 
rister-at-Law, member of the Federal Bar, U. 8. A.; Licencié en droit de la faculté de 
Paris. London: Stevens and Sons, Limited, 119 & 120 Chancery Lane. New York: 
Baker, Voorhis & Co., Law Publishers and Booksellers. 1895. pp. 280. 


In the preface to the first edition of this book, Mr. Kelly said: “ An article 
on the French Law of Marriage, addressed exclusively to the profession, in the 
pages of the AMERICAN Law Review, is found to have an interest for 
the public which, at the time of writing, was not anticipated. I have been 
induced, therefore, to republish this article in Europe, and have availed 
of the opportunity to add to it a few chapters on the conflict of laws 
to which the peculiar provisions of the Civil Code have given rise, in hope 
that they may prove useful to students of Private International Law. They 
embody the result of many years’ practice in Paris, and, for the first time, to 
my knowledge, collect and classify the decisions and discussions on this sub- 
ject -scattered through M. Clunet’s admirable Journal du Droit International 
Privé, which constitutes the workshop of all those engaged in the study of the 
conflict of laws in France.’’ The article referred to appeared in this Reviewin 
1884. The first edition of Mr. Kelly’s book appeared in 1885, and contained 
158 pages. The present edition contains 280 pages. The additions now made 
consist chiefly of a review of the decisions rendered since the first edition ap- 
peared; the text and translation of the new articles imported into the code by 
the Divorce Laws of 1884 and 1886; a new chapter upon Procedure under the 
last named law; and a general revision of the text. The provisions of the 
French Civil Code relating to Marriage and Divorce are given in French, with 
a translation in parallel columns, and with notes appended. 

There is an Appendix upon Marriages at the United States Embassy; upon 
Consular certificates and upon certificates required under the code, with forms 
of such certificate. 

The French law of marriage is of interest out of France for the reason that, 
by the Civil Code all Frenchmen, even though they reside in a foreign country, 
are subject to the laws of France as regards their status and capacity. If a 
citizen of France marries in a foreign country the marriage is not good in 
France unless it conforms to the French law, in respect to age, consent of 
parents and other matters. The French Code follows the Frenchman wherever 
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he goes. As was said ina notice in this Review of the first edition of this 
book, “‘ the doctrine of the common law, it is well known, gives paramount 
importance to the law of the place, and according to that law, a man when he 
goes about the world does not carry the statute books of his country upon his 
back.”? Notso with the Frenchman; he must carry the French code with him, 
if he contemplates a return to his native land. 


RENO’S EMPLOYERS’ LIABILITY ACTS.—A Treatise on the Law of Employers’ Liability 
Acts, by CONRAD RENO, LL.B., Author of a treatise on the law of non-residents and 
foreign corporations, etc.; member of the Boston Bar, and instructor in the Schoel of 
Law of Boston University. Boston and New York: Houghton, Miffin and Company. 
The Riverside Press, Cambridge. 189. pp. xiv and 423. Price, $5.00, net. 


This isa new work upon a new subject in American Jurisprudence. The 
author in his preface states the occasion for the publication of an American 
work upon this subject. ‘‘The English Employers’ Liability Act of 1880 has 
been followed in the United States by the Alabama Act of 1885, the Massachu- 
setts’ Act of 1887, and the Colorado and Indiana Acts, both passed in 1893. 
Many decisions of the highest courts in these jurisdictions have been rendered 
in actions brought under these statutes, and many questions are now settled. 
Though differing somewhat in details, these statutes agree in their main 
features, and all have the effect of extending the common-law liability of 
employers for personal injuries suffered by their employés. In some directions, 
the enlargement of the employé’s rights has been considerable. The most im- 
portant provisions are those which give the employé a right of action against 
his employer for injuries caused by reason of the negligence of the employer’s 
superintendent, and, in the case of railroad employés, for injuries caused by 
reason of the negligence of any person having the charge or control of certain 
railroad instrumentalities.’? These acts, passed in a few States, will doubtless 
be followed soon by similar acts in many other States. The tendency of legis- 
lation everywhere is in that direction. Mr. Reno’s book is divided into seven- 
teen chapters and two hundred and forty-two sections. The chapter headings, 
which serve to show the subject-matter of the sections, are as follows: — 


Chapter. 
I. General Principles. 
II. Defects in the Condition of the Ways, Works, etc. 
III. ** Ways, Works, Machinery, or Plant.’’ 
IV. Negligence of Superintendent. 
V. Liability peculiar to Railroad Employers. 
VI. Miscellaneous Points. 
VIL. Attributes peculiar to injuries resulting in death. 
VIII. Contributory Negligence. 
1X. Notice. 
X. Limitation of Actions. 
XI. The Measure of Damages. 
XII. XIII. XIV. Directing a Nonsuit or Veraict for Defendant. 
XV. Conflict of Laws. 
XVI. Evidence. 
XVII. Pleading and Practice. 
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An appendix contains :— 


I. English Employers’ Liability Act of 1880. 
II. Alabama Employers’ Liability Act of 1885. 
III. Massachusetts Employers’ Liability Act of 1887. 
IV. Colorado Employers’ Liability Act of 1893. 
V. Indiana Employers’ Liability Act of 1893. 


The American Acts are founded upon the English Act of 1880; the Massa- 
chusetts Act being the same with slight variations in detail, and the Alabama 
act being a substantial copy of it so far as it goes. The decisions construing 
the English Act are consequently important, if not controlling, in the construc- 
tion of the American Acts so far as they follow the English Act. 

Mr. Reno’s book is opportune and fortunate in the time of its appearance. 
The principle involved is new in the law; the decisions are new, and not so 
numerous as to prevent an examination of the most important of them in some 
detail. In fact a lawyer or a layman witha taste for legal principles, even 
without the stimulus of a case for which he wished to find authorities, would 
find the book interesting reading for spare hours. The clear, readable pages 
add something to the reader’s satisfaction with the book. 

Mr. Reno’s arrangement of his subject is natural and logical; his style of 
writing clear and direct; his book covers the whole subject, leaving nothing 
further to be known about it at present; and in short his book is excellent 
throughout. Our readers will recognize in the author a contributor to this 
REVIEW, and consequently may know what to expect in a treatise by him. 
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